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31

The lli-Country Estates Phase 1 Homeowners Association ("Association" or
"Homeowners") respectively submits this Brief of Appellee and Cross-Appellant.
J URISDIC r i O N A L STATEMEN I
Jurisdiction exists under Utah Code Ann. § 78-2a-3(2)(j).
ISSUES P R E S E N T E D F O R R E V I E W A I M )
STANDARD OF APPELLATE REVIEW

S T A T E M E N T

A.

Q F

T h e Association's I s s u e s O n Cross-Appeal.
I s s u e 1: Did the lower court err in ruling a Well Lease not unreasonable as applied

to tl le Assouiu. -•

. - a^.uuM

••

(

^ c r v - ' •*

]

:

"Issues Certified for Trial" at R. Vol. 13, p. 001554.
Standard of* ^

"

This issue is a question of law and is reviewed with no

defeu-nn-. x x K/^ - II W . /• Home s, I m :., 905 P 2 1 i -C 1 i C ; ( I J- .1 , 2' ' < ]: •}: • 1/995)
I s s u e 2: Did the lower court err in granting Foothills Water Company a $16,334.99
judgment for improvements made to the Association's Water System?
presets

]

«

\ 16'M, K W»6, "Ii ],.|

Standi
Issue

%

I his us sue was

1748.

^ u . i liis issue is reviewed under an abuse of discretion standard.
.e lower court correctly hold that the Dansjes ,nj not sustain any

damages proxim nci . i.,^
Standai ni 11 inill Krvirs

l-

X^sociation's ;ini< ,n< in severing the two water systems.

"Proximate cause is generally determined by an examination

of the facts and questions o; tact are to be decided [fact finder]". Kraa:-^ r. t wniagc imports,
200

S8 200.

Factual findings are upheld unless clearly

erroneous. Saunders v. Sharp, 793 P.2d 927, 930-31 (Utah Ct. App. 1990).

1
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B.

Dansies' 1 Issues on Appeal.
Issue 4: Did the lower court correctiy determine the Dansies must pay for water

connections to the Association's Water System and for their pro rata share of water
transportation expenses through the Association's Water System?
Standard of Review: In reviewing a lower court's contract interpretation, appellate
courts defer to the lower court on questions of fact, but not on questions of law. See Peterson
v. The Sunrider Corp., 2002 UT 43, \ 14, 48 P.3d 918, 924.
Issue 5: Did the lower court correctly determine the Association did not breach a
Well Lease by separating the Association's Water System from the Dansies' system and that
Dansies did not prove damages proximately caused by the Association?
Standard of Review: These are questions of fact reviewed under a clearly erroneous
standard. See Saunders v. Sharp, 793 P.2d 927, 930-31 (Utah Ct. App. 1990).
DETERMINATIVE STATUTES A N D RULES
The determinative statutes are Utah Code Ann. §§ 54-2-1(15), (27) & (28) Utah Code
Ann. §§ 54-3-1, 54-3-8(1) and Utah R. Evid. 602, Utah R. Civ. P. 56(e) Copies of the
determinative provisions are attached in Addendum 1.
STATEMENT OF T H E CASE
This litigation began as a quiet title action to the Association's Water System. The
Water System serves the Hi-Country Estates Phase I Subdivision (ccHi-Country Phase I")
and is referred hereinafter as the "Association's Water System".

1

In their opening brief, the Appellant's/Cross-Appellees' Foothills Water Co., J. Rodney
Dansie, The Dansie Family Trust, Richard P. Dansie, Boyd W. Dansie, Joyce M. Taylor, and
Bonnie M. Parkin collectively refer to themselves as the "Dansies" or "Appellants". This
brief uses the same terminology.
2
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O n October 20, 1989, after a bench trial, the court entered an order on ownership
issues quieting tide to the water system in the Association. R. Vol. II 00895-98. The court
also ruled that Foothills Water Company ("Foothills") was entitled reimbursement for
improvements made to the Association's Water System between 1975 -1985 and entered a
m e m o r a n d u m decision awarding Foothills $98,500.00 as reimbursement. R. Vol. IV 154449.

The lower court further ruled that a Well Lease is a valid encumbrance but "[t]hat

encumbrance does not in any way legally burden the water system or the owner or operator
of the water system". R. Vol. IV, 01546.
Three appellate decisions: Hi-Country Estates v. Bagley <& Co., 863 P.2d 1 (Utah App.
1993) ('Hi-Country I J, Hi-country Estates v. Bagley <& Co., 901 P.2d 1017 (Utah 1995) ("HiCountry 77"); and Hi-country Estates v. Bagley <& Co., 829 P.2d 1047 (Utah App. 1996) ("77/Country 777"), resolved the following issues: Hi-Country I reversed the $98,500.00 award. And
ruled the Public Service Commission ("PSC"), voided the lease. See 863 P.2d at 1. In 77/Country 77, the Utah Supreme Court ruled the PSC did not have jurisdiction to void the Well
Lease but had the "power to construe contracts [the Well Lease] affecting rate making". The
Court cited PSC findings and conclusions prohibiting the Well Lease from affecting rates
paid by system customers (i.e. Association members). See 901 P.2d at 1033. Accordingly, in
Hi-Couniry III, this Court ruled that Hi-Country II "leaves open the issue of whether the Well
Lease Agreement is invalid on grounds other than the PSC's [earlier] order". See 829 P.2d at
1052. Acknowledging the PSC's authority to prevent the Well Lease from affecting rates of
the Association's members, this Court declined to make a legal determination independent
of the PSC's conclusions that the Well Lease is unreasonable. Id.

3
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O n remand from Hi-Country III, the trial court permitted other Dansie families and
the Dansie Family Trust to intervene with Mr. Dansie and Foothills to plead counterclaims
against the Association for the first time concerning the validity and scope of the Well Lease
as against the Association. R. Vol. VII, 3002-14. The litigation then focused on the scope
of the Well Lease encumbrance as applied to the Association.
First the lower court tried Foothills' counterclaim for reimbursement of taxes paid
and improvements allegedly made to the Association's Water System. The Association paid
the $15,080.18 judgment for taxes. R. Vol. Ill, 3365-3368. The lower court further ordered
Mr. Dansie to file an affidavit on the value of the Association's Water System with or
without improvements made between 1981 - 1985. 2
Other issues were resolved in a series of Partial Summary Judgment Decisions. T h e
lower court ruled: "[I]t is within the ratemaking authority of the PSC to prevent the
provisions of the Well Lease from operating to impact the rates paid by the members of the
Association". May 17, 2001 Memorandum Decision at 5. R. Vol. X, 000619. "(T]he effect
of [the] 1986 PSC order was to allow the Dansies to obtain water ... under the Well Lease,
but only upon payment of a pro rata share of the costs for power, chlorination and water
testing." Id. "The Association has presented ample evidence to demonstrate the Association
offered on several occasions to supply water to the Dansies if the Dansies would pay the
same rate as other customers and the Dansies refused to do so ... "

November 5, 2001

Memorandum Decision and Order, at 2. R. Vol. XI, 000715. "|T]he Association was forced
to discontinue supplying water to the Dansies in order to comply with the 1986 PSC order."
Id "[A]ny damages suffered by the Dansies in not receiving the water they are entitled to
2

T h e value measurement criteria was mandated by Hi-Country III, 829 P.2d at 1051. See Id.
4
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under the Well Lease are not attributable to The Association." Id. at 5. "[A] genuine issue of
material fact exists with regard to whether Dansie refused to pay the costs of transporting
the water. If Dansie did refuse, then damages suffered by Dansie are not attributable to the
Association." See May 20, 2003 Memorandum Decision, at 6. R. Vol. XI, 001001.
Next, the parties stipulated that the remaining trial issues were: (1) Is the Well Lease
Agreement void as against public policy? (2) Did the Dansies agree to pay the chlorination,
pumping, testing and transportation "costs" (pro rata, actual or incremental) of transporting
their water through the Association's Water System? (3) If the Dansies did agree, what are
the "costs" associated with transporting the water? (4) If the Dansies agreed to pay the
"costs" of transporting the water, what "damages" did the Dansies sustain because the
Association refused/failed to transport water. R. Vol. XIII, 1555-54.
During a 6 day bench trial, the court heard testimony from 26 witnesses and received
240 exhibits. On the last day, Foothills filed a motion with an affidavit for improvements
allegedly made to the Association's Water System.

The affidavit lacked evidentiary facts.

Accordingly, the trial court ordered the Affidavit stricken. R. Vol. XIV, 001753-59. It
reasoned that an earlier PSC finding was the only credible evidence before the court.

The

trial court adopted the PSC's finding and awarded $16,334.99 to Foothills. R. Vol. XIV,
001759.
In a Final Judgment, the lower court also ruled: the Well Lease is not void as against
public policy; under the Well Lease, the Dansies can receive water if the Dansies pay the pro
rata share of the Association's costs for power, chlorination and water testing and a fair use
transportation fee; that $3.19 per 1,000 gallons of water was "a reasonable pro rata

5
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transportation fee. Under the Well Lease, the Dansies' have the right of first refusal to
purchase the Association's Water System; and have the right to 55 water connections if they
pay the Association's usual connection fee. The court ruled the Association did not breach
the Well Lease by separating the Association's Water System and the Dansies' Water System
and that the Dansies failed to prove damages, proximately caused by the Association. R. Vol.
XIV, 001764-70. The court ruled Dansies did not mitigate alleged damages and dismissed
their claims for attorney fees.
The Association timely filed its Notice of Cross Appeal.
A.

Statement of Facts Relevant to the Issues Presented for Review
I.

Whether the Well Lease As Applied to the Association is Void As against
Public Policy
1.

It is undisputed, and resolved by the earlier litigation, that the Association,

prior to 1985, held and holds title to the Association's Water System (water rights, lots,
tanks, and lines). See Hi-Country J, 863 P.2d at 7. See October 20, 1989 Findings of Fact and
Conclusions of Law, p. 6. Tr. Vol. Ill, pp. 577, Ins 8-11, 24-25; 578, Ins 1-3.
2.

Keith Spencer and Charles Lewton, the original developers of the Hi-Country

Phase I, constructed the water system.
3.

Spencer and Lewton subsequently made arrangements with Gerald Bagley

("Bagley") to operate the Association's Water System. He did so from 1973-1982 via his
water company, "Foothills Water Company" ("Foothills'5). Tr. Vol. Ill, p. 585, Ins 4-8. In
1978 or 1979, Mr. Dansie managed Foothills, Tr. Vol. I, p. 89, Ins 5-6; Vol. Ill, p. 54, 7-11.
In 1985, Mr. Dansie owned Foothills. Tr. Vol. I, pp. 106, Ins 2-25; 107, Ins 1-2. Until March
23, 1994 after the Hi-Country I decision, Foothills operated the Association's Water System.
6
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4.

Bagley never owned the Association's Water System, and "never put a nickel

in the water system." Tr. Vol. Ill, p. 579, Ins 8-18.
5.

O n April 7, 1977, Jesse Dansie and Bagley individually, entered into a Well

Lease & Water Line Extension Agreement ("Well Lease").

Tr. Ex.'s 5; 151.

The

Association was not a party to the Well Lease. Id. Tr. Vol. Ill, pp. 578, In 25; 579, In 2; Ex.'s
5; 151; Vol. Ill, pp. 578, In 25; 579, In 1; Vol. VI, p. 1137, Ins 1-2.
6.

Jesse Dansie agreed to supply water to Bagley for ten (10) years from the

Dansie N o . 1 Well outside Hi-Country Phase I. Tr. Ex. 151. In addition to paying for the
water, Bagley agreed to allow Jesse Dansie to transport water though the Association's Water
System and to provide Jesse Dansie with free hook-ups and free water. Bagley must also
repair and maintain Dansie Well N o . 1. Vol. I, pp. 155, Ins 15-25; 156, Ins 1-10; Tr. Ex. 5, p.
2, Tj 6. The Well Lease also grants a first right of refusal in Foothills. Bagley's obligations are
all in perpetuity. Tr. Ex. 151; Vol. II p. 336, Ins 17-22.
7.

When the lease was signed, water was supplied to the Association's Water

System from the Glazier Well on lot 51 of Hi-Country Estates Phase I. Tr. Vol. I, pp. 97-98,
Ins 17-1; Vol. I l l , 579, Ins 12-15; 580, Ins 18-24; Vol. V, p. 990, Ins 8-13; The Association's
Water System did not need water from Dansie Well N o . 1. Tr. Vol. I l l , pp. 586, Ins 23-25;
590, Ins 15-19; 591, Ins 18-19.
connections.

The Glazier Well was State approved for 72 culinary

There were only 30 customers on the Association's Water System Tr. Vol. Ill,

pp. 580, In 25; 581, In 17.
8.

Contrary to Mr. Dansie's testimony, the Glazier Well never ran dry. Tr. Vol.

I l l , pp. 586, Ins 2-5, 20-25; 587, Ins 1-13; 585, Ins 11-13; 594, Ins 8-12; Vol V, p. 990, Ins 8-

7
667 :356809vl

21; Vol. VI, p. 1128, Ins 15-21; Tr. Ex. 153. Bagley not the Association, made the decision
to let the Gla2ier Well lease lapse and to provide water from the Dansie Well No. 1. Tr. Vol.
Ill, p. 586, Ins 15-20.
9.

Bagley and Jesse Dansie had plans for future subdivisions. Bagley anticipated

developing a "Foothills" subdivision located 2 miles southwest of Hi-Country Phase I. Tr.
Vol. VI, pp. 1222, Ins 11-20; 1223, Ins 1-5. He entered into the Well Lease primarily to
provide water to the Foothills Subdivision. Tr. Ex. 153. He had nothing to do with the
development of Hi-Country Phase I. Tr. Vol. V, p. 999, Ins 4-19.
10.

Under the Well Lease, pipelines Extension # 1 , and Extension # 2 were done

to connect the Association's Water System to the Dansie system including Dansie Well No.
1. Tr. Ex. 151. Vol II p. 224, Ins 18-23.
11.

By agreement dated February 1, 1980, Bagley, individually sold the Well Lease

to Jordan Acres, Bagley's limited partnership. R. Vol. IV, 01789. By agreement dated June
7, 1985 Jordan Acres assigned its assets including the Well Lease to Foothills Water
Company, a Utah corporation then owned by Bagley. See R. Vol. IV, 01791.
12.

Almost immediately after the Association's quiet title action was filed, Jesse

Dansie and Bagley individually, on July 3, 1985, amended the Well Lease (the "1985
Amendment"). Tr. Ex. 152. The amendment provided no additional benefits to Bagley.
For the Dansies, it specified five (5) free hookups; 50 additional free residential hookups;
and twelve million (12,000,000) gallons of free water per year forever. Id. Tr. Vol. II, p. 221,
Ins 23-25. Also the costs for water in excess of twelve million gallons used by the Dansies
were restricted to incremental pumping power costs. Mr. Dansie's engineer testified that a

8
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typical Utah family uses about 3A of an acre foot or 253,750 gallons per year. Tr. Vol. V, pp.
901, Ins 13-22; 902, Ins 10-11.

He testified that 12 million gallons is excessive for 5

residential hookups. Tr. V o l V, p. 903, Ins 5-8. 3
13.

The Association was not a party to the 1985 Amendment.

Tr. Vol. VI, p.

1137, Ins 1-7; Tr. Ex. 152.
14.

By agreement dated October 31, 1985 after the Association filed its quiet tide

action, Bagley, Jordan Acres, and Foothills purported to transfer all their interest in the
Foothills to J. Rodney Dansie ("Mr. Dansie"). See R. Vol. IV, 01792-1799. Bagley further
transferred all his stock in Foothills to Mr. Dansie. R. Vol. IV, 01793.
15.

However, neither Bagley, individually, nor his entities, Jordan Acres and

Foothills, owned the Association's Water System. See Hi-Country J, 836 P.2d, 4-5. See also R.
Vol. IV, 01760, 01762, 01775, 01776, 01778, 01780, 01782, 01784, 01786, and 01788.
16.

Association witnesses testified the amended Well Lease is unreasonable

because it requires the customers of the Association's Water System to perpetually provide
free water to the Dansies and Dansie customers. Tr. Vol. VI, pp. 1137, Ins 16-25.
17.

Foothills ran the Association's Water System as a public utility. Tr. Ex. 174.

T h e Association's Water System was decertified as a public utility in 1996 and is presendy
exempt from Public Service Commission ("PSC") regulation because it is owned by aD of its
members.

See Utah Code Ann. § 24-2-1(26) and (27). If the Association's Water System

provides water to the Dansies, it will again be subject to PSC regulation. R. Vol. XI, 000715.

3

Using Mr. Postma's formula, 1,286,750 gallons is sufficient for 5 residential hookups, but
the lease provided for almost 10 times that much.
9
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18.

The PSC is charged with establishing just and reasonable rates for public

utilities. Concomitant with the Association's quiet tide action in court, the PSC, considered
the effect of the Amended Well Lease on rates charged by Foothills to Association
members. Tr. Vol. I, p. 213, Ins 1-7.
19.

Former PSC member James Byrne testified about the PSC's evidentiary

process, findings and orders. Tr. Vol. V, pp. 780-784. The PSC orders cited in this brief
were admitted as evidentiary trial exhibits.
20.

After five days of evidentiary hearings, the PSC entered its March 23, 1986

Report and Order ("1986 PSC Order") with the following findings:
The commission finds that it is unreasonable to expect Foothills
to support the entire burden of the Well Lease Agreement.
This Agreement ... is grossly unreasonable, requiring not only
substantial monthly payments, but also showering virtually
limitless benefits on Jesse Dansie and the members of his
immediate family. There is some evidence on the record to
indicate that both Bagley and Jesse Dansie had future
development plans in mind ... and that the Well Lease
Agreement was entered on both sides primarily with that in
mind and only secondly to provide water to the residents of the
Hi-Country Estates Phase I Subdivision.
Tr. Ex. 153 at 11.
21.

The PSC considered the 55 free residential hookups, 12 million gallons of free

water and the substantial monthly payments, called for under the Well Lease.

The PSC

found that application of the Well Lease to the Association Water System customers would
ask approximately 60 paying customers to fund not only the cost for their water delivery but
the cost for water delivery for 50-55 other customers. Tr. Vol. IV, pp. 785-786.

10
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22.

The PSC found that Mr. Dansie used 44% of the water and should pay his pro

rata share (44%) of the costs. Tr. Ex. 153 at 14. "The total potential liability under the Well
Lease is in excess of $263,607.00". 4 It concluded that "while no one can blame Mr. [Jesse]
Dansie for desiring to provide free water to his children in virtual perpetuity, this
commission would be abrogating its statutory duty were it to impose such a burden on
Foothills' present and future customers". M a t 13, 34. "[T[he Well Lease Agreement was
not proposed in good faith for the economic benefit of Foothills". Id.
23.

Mr. Byrne testified that just and reasonable rates requires costs for producing

and delivering water to be shared on a pro rata and not incremental basis as called for in the
Well Lease. Tr. Vol. IV, pp. 792, Ins 2-6, 14-16. New customers must pay the same water
rates that current customers pay. Tr. Vol. IV, pp. 822-823, Ins 25-4.
24.

Ralph Creer, the former Director of the Division of Public Utilities ("DPU")

testified the Well Lease was unreasonable because it was very ingratiating toward the [Dansie
Family]. Tr. Vol. IV, pp. 707; 709; 719, Ins 20-25; 720, In 1.
25.

The PSC's findings were cited by the Utah Supreme Court in Hi-Country III

when it ruled the PSC had the "power to construe contracts affecting ... rate making". HiCountry III, 901 P.2d at 1023.
26.

The Association's well was constructed in 1992 on lot 63 or 64. Tr. Vol. V,

pp. 1009, Ins 22-25; 1010, Ins 1-8; Vol. VI, p. 1134, Ins 1-7.
27.

By letter dated February 22, 1992, the Association committed to lease its well

for $1.00 per month. Tr. Ex. 163. Mr. Dansie did not accept this offer.

4

In contrast, the PSC found the Well Lease value to the Association's water customers to be
only $7,000.00. Vol. IV, p. 817, Ins 15-22.
11
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28.

Accordingly, on November 30, 1992, the PSC issued a PSC Order (Tr. Ex.

166), wherein it found:
Foothills now has available to it a source of water at a proposed
lease cost of $12.00 per year, which it did not have in 1986. The
Commission finds that all costs of the water lease agreement,
which exceed the costs of the alternative source, are
unreasonable and must be carried by Foothills [not the
Association rate payers], if Foothills decides to continue the
lease. Id. at 5.
29.

The PSC reaffirmed that the costs and expenses of providing, transporting,

and storing water for the Dansies, could not be included in determining the rates for
Association's Water System customers. Tr. Ex. 166, at 15-16.
30.

The evidence supporting that the Well Lease is not unconscionable is

marshaled as follows: Mr. Dansie testified the Well Lease provided a large reliable drinking
water source to Hi-Country Phase I from Dansie Well No. 1. Tr. Vol. I, p. 107, Ins 10-20.
He said the Association was allowed to use a IV2 mile long water line and fire hydrants
installed by Jesse Dansie. Tr. Vol. I, p. 101, Ins 20-23. Part of the waterline identified by
Mr. Dansie was a line coming out of the Association's Water System into the Dansies' water
system. Id. p. 204, Ins 2-18. He testified the extension benefits the Association by allowing
for more customers on the system, lowering the homeowner's rates. Id. pp. 204, In 19; 205,
In 14. Mr. Dansie testified the Well Lease could provide water for Hi-Country Phase I and
for other subdivisions. The Association could grow and expand to sell water. Tr. Vol. II, p.
222, Ins 9-25. Mr. Dansie testified the lateral line from the Dansie Water System to Dansies'
east 80 acres benefited the Association because the Dansies would maintain the lines and
Bagley would receive half the revenue. Tr. Vol. II, pp. 224, In 18; 225, In 9.

12
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II.

Whether T h e Association Breached the Well Lease by Separating the
Association's Water System from the D a n s i e Well N o . 1 and the D a n s i e
Water System.
31.

After Hi-Country I, the district court entered a quiet title order. Tr. Vol. V, p.

2617; Vol. VII, p. 1363, Ins 8-11. Next, the PSC entered an order on March 23, 1994 issuing
a Certificate of Convenience and Necessity to the Association and decertifying Foothills:
We take administrative notice of the long history of Foothill's
violations of our Orders and conflicts with many of its
customers, as well as the intractable and ongoing conflict of
interest of its ownership. Given this long history, and Foothills'
present inability to muster the resources to service, it is clearly
in the public interest to decertify Foothills and transfer the
responsibility for service to [Association].
1994 PSC Order, p. 3. (Tr. Ex. 174)
32.

Mr. Dansie was ordered to "immediately cease and desist from acting in any

manner to operate the [Hi-Country I] system or to interfere with the operation of the
system" by the Association. Tr. Ex. 174 at 3.
33.

The order granted the Association authority to operate in a service area that

included Hi-Country Phase I, plus Beagley Acres, South Oquirrh, and the Hymas properties.
Tr. Ex. 174 at 3-4.
34.

In 1994, Mr. Creer was personally involved in determining the viability of a

certificate being issued to the Association and on what conditions. Tr. Vol. IV, p. 720, Ins
20-23. H e agrees with the findings and conclusions in Tr. Ex. 174 including the Association
may serve water outside its service area only at the PSC approved rates. Tr. Vol. IV, pp. 723,
Ins 3-12; 724, Ins 16-17; 725, Ins 3-8. Mr. Byrne testified the PSC found the Association
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stood ready to serve water outside its service area at the tariff rates if prospective Dansie
customers wished to join the Association. Tr. Vol. IV, p. 794, Ins 4-12.
35.

In Tr. Ex's. 166 and 174, the PSC allowed the Association to supply water to

the Dansies conditioned on the payment of the cost of delivery by someone other than the
customers on the Association's Water System. Tr. Vol. IV, p. 799, Ins 14-22.
36.

As set forth in section C below, the Dansies were never willing to pay the

same rates as Association members; the PSC tariff rate; or anything for water.
37.

U p o n gaining possession of the system, officers of the Association, discovered

there was a tremendous water leak through the valve on lot 9 connecting the Association's
Water System to the Dansie system.

Tr. Vol. VII, pp. 1365, Ins 7-14.

The Association

provided a shut off courtesy notice. Tr. Vol. V, pp. 994, Ins 2-3. It also notified Mr. Dansie
that it would read the meters and asked him to be present. He never responded. Tr. Vol.
VII, pp. 1364, Ins 13-14. O n March 23, 1994, the Association turned off the water at the
main gate and on lot 9. Tr. Vol. VII, pp. 1363, Ins 13-16.
38.

The water loss continued. Tr. Vol. V, p. 995, Ins 6-18. The valve at lot 9 was

still leaking. Id. at 996, Ins 7-16. The leak reduced the water in the 300,000 gallon storage
tank to 20,000 gallons. The D P U determined the water loss impaired firefighting ability. Tr.
Ex. 201; Tr. Vol. IV, pp. 737, In 25; 738, Ins 1-9; Vol. VI, pp. 1193, Ins 11-22; 1194, Ins 1-4.
T h e Association found that approximately 500,000 gallons was lost to the Dansie System on
April of 1994 and approximately 1.2 million gallons was lost in May of 1994. Tr. Ex. 212.
In June, the Association then closed the valve again.

14
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39.

Still, the Association's Water System was not physically disconnected from the

Dansie System. Tr. Vol. I, pp. 185, In 25; 186, In 3. The Association would have provided
water to the Dansies if the Dansies had been willing to pay for water in accordance with the
orders of the PSC. See November 5, 2001 Memorandum Decision and Order, p. 2. R. Vol.
XI, 000713, and section C below.
40.

As testified to by Association eyewitnesses confirmed by a D P U investigation

and found by the PSC after an evidentiary hearing, Mr. Dansie and his 2 brothers, vandalized
the Association's Water System.

They opened the valvebox at the main gate, closed the

valve to the Hymas property, and opened the valves to their property. They filled the box
with sand so that the Hymas valve could not be opened and the Dansie system valves could
not be closed. Tr. Ex. 205, p. 2, ^ 3-6; Tr. Vol. II, pp. 234, Ins 17-23; 238, Ins 1-7; 239, Ins 715; Tr. Ex. 201; Vol. IV, p. 738, Ins 1-19; Vol. VI, pp. 1141-1143; 1145, Ins 1-25; 1147; Tr.
Ex. 194. Mr. Dansie also turned on a well on lot 51, leading the Association to believe he
was contaminating their water system with an unauthorized source. Vandalism pictures are
attached to Tr. Ex. 194. Tr. Vol. VI, pp. 1157, Ins 3-4; 1203, Ins 8-23. The Dansie brothers
also closed valves shutting off water to the Beagley and South Oquirrh properties. Tr. Ex.
205; Tr. Vol. V, pp. 739, Ins 13-25.
41.

The Association reported the vandalism to the Division of Water Quality. Tr.

Ex. 194; Tr. Vol. VI, pp. 1149, Ins 6-14.
42.

The Division of Water Quality issued an order requiring the Association to

sever their system from the Dansie system. Tr. Ex's. 182; 184; Tr. Vol. VI, pp. 1206, Ins 820; 1207, Ins 8-24; 1149; 6-14; Vol. V, pp. 1041, Ins 11-17; 1042, Ins 1-3. The compUance
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manager for the State Division of Drinking Water, Ken Bousefeld, 5 testified that the
Association had no discretion but to follow the order. Tr. Vol. V, pp. 1025, Ins 23-25; 1026,
Ins 10-11; 1042, Ins 8-11.
43.

The Association followed the order. It severed extension N o . 1, which

connected its system to Dansie Well N o . 1, and extension N o . 2, which connected its water
system to the Dansie system. Tr. Vol. VII, pp. 1367, Ins 13-18. Prior to disconnecting the
system, the Association provided Mr. Dansie notice. Tr. Ex. 200; Tr. Vol. VI, pp. 1213, Ins
18-25; Vol. VII, pp. 1368, Ins 11-15.

As set forth in section C below, there was

overwhelming evidence the Dansies never asked to reconnect or to pay the reconnection
costs.
44.

Before the PSC, Mr. Dansie testified that he did not deny the vandalism. Vol

IV, pp. 742, 8-15. The PSC found the Dansies actions were:
"[A] clear cut violation of our explicit Order in Docket number
94-201-001, not to interfere with the Homeowner Association's
system. We can only condemn in the strongest possible terms
the actions to imperil the health and safety of customers
explicidy within the service area certified by the Commission."
Tr. Vol. V, pp. 743, Ins 1-10; 795, Ins 15-25; 796, Ins 11-25.
45.

Jordan Valley Water Conservancy District engineer, Alan Packard

testified

that whenever water is transported from one system [the Dansie System] though another
system [the Association's System] water quality is always an issue. Tr. Vol. Ill, pp. 653, Ins
24-25; 655, In 1.

5

T h e Division of Drinking Water used to be under the State Health Department. Vol. V, p.
1035,1ns 11-13.
16
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46.

Foothills and the Dansie Water System serving properties, north and east of

Hi-Country Phase I, were each public water systems required to abide by the Division of
Drinking Water's rules and regulations. Tr. Vol. I, pp. 348, Ins 15-16; Vol. V, p. 1027, Ins
12-23.
47.

One of the Division's rules required a water source protection plan. However,

the Dansies' did not submit a plan until June 29, 2004. Tr. Vol. V, pp. 1029, Ins 17-22. And
it was not approved by the State. Id .Ins 23-24; 1050, Ins 2-3.
48.

Throughout 1994, and nearly every month, the Dansie Water System had

numerous violations. It failed to file monthly bacteriological analysis reports; it was subject
to a boil order in April 1994; positive bacteria tests were received and additional required
samples were not timely obtained. Tr. Ex. 180; Tr. Vol. II, pp. 350, Ins 24-25; 351, Ins 1-2,
19-21; Vol. V, pp. 1038, Ins 24-25; 1040, Ins 4-5; 1043, Ins 17-25; 1044, Ins 8-10; 1046, Ins
20-25; 1047, Ins 1-6; 1048, Ins 1-7. Consequendy, the Division lacked confidence that the
Dansie Water System was purged of bacteriological contamination. Tr. Vol. V, pp. 1047, Ins
17-20. The Dansie Water System was downgraded to an unapproved water system. Tr. Ex.
187.
49.

Beginning in 1999 and continuing though 2002, Mr. Dansie complained to the

Conservancy District that Kennecott's groundwater contamination adversely affected the
Dansie Water System's water source, the Dansie Well N o . 1. Tr. Vol. Ill, pp. 647, Ins 12-25;
649, Ins 5-9; Vol. IV, p. 675, Ins 12-13. H e sought compensation from Kennecott. Tr. Vol.
IV, pp. 675, Ins 18-25; 676, Ins 1-19.

Kennecott offered Mr. Dansie 12 million gallons of

free water and other compensation for contaminating Dansie Well N o . 1. Tr. Vol. IV, pp.
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677, Ins 22-24; 687; 688, Ins 1-3. Kennecott and Mr. Dansie never reached an agreement
because Mr. Dansie continued to enlarge, or reject settlement proposals.

Accordingly,

Kennecott broke off negotiations. Tr. Vol. IV, pp. 678, Ins 13-18.
50.

The Well Lease requires water in the Association's Water System meet

Drinking Water or Health Department standards.6 It is undisputed Dansie Well No. 1 does
not meet the total dissolved solid secondary standard. Tr. Vol. V, p. 1035, Ins 14-25.
III.

On Whether the Dansies' Offered to Pay the Costs Of Chlorination,
Pumping, Testing, and Transportation of Their Water Through the
Association's Water System.

51.

After an evidentiary hearing, the PSC found Mr. Dansie must pay the pro rata

costs for transporting water. Tr. Ex. 154, p. 2, ^J 1; Tr. Vol. II, p. 265, Ins 1-19. Dansies
used 44% of the water and must pay 44% of the transportation expenses. Tr. Ex. 153, 154;
Tr. Vol II, p 266, Ins 1-11. The trial court made the same findings. Tr. Ex. 225.
52.

Association officers dating back to 1977 testified the Dansies never offered to

pay for anything. Tr. Vol. V, pp. 1071, Ins 9-19; 1088, Ins 22-25; 1089, Ins 1-6; 1091, Ins 2325; Vol. VI, pp. 1194, Ins 8-25; 1195, Ins 1-7; 1202, Ins 7-13, 24-25; 1203, Ins 1-3.7
53.

DPU employees testified the Dansies refused to pay anything. The Dansies

always wanted "free water, absolutely free, all the way to their tap". Tr. Vol. IV, pp. 720, Ins
13-14; 745, Ins 22-25; 824, Ins 24-25; 825, Ins 12-20; 823, Ins 3-15; 828, Ins 3-15.
54.

The Jordan Valley Water Conservancy District employees were at a meeting

wherein Mr. Dansie alleged he offered to pay transportation costs. All testified he did not
6

The Division of Water Quality is a successor to the Health Department and is responsible
for setting and enforcing Drinking Water standards.
7
Likewise the Dansies never offered anything to reconnect their system to the Association's
Water System. Vol. V, pp. 1088, Ins 22-25; 1089, Ins 1-6; Vol. VI, pp. 1216, Ins 6-25; 1217;
1218, In 1.
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offer to pay transportation costs and that he "never deviated from demanding free water".
Tr. Vol. I, pp. 56, Ins 13-15; 57, Ins 6-9; 59, Ins 8-13; Vol. Ill, pp. 587, Ins 6-13; 641, Ins 3-15,
20-25; 642, Ins 1-4; 672, Ins 21-25; 673; 679, Ins 19-23; 680, Ins 13-20; 681, Ins 17-20; Tr. Ex.
242. Association members Mr. Totorica and Mrs. Watson, Mr. Dansie said were at the
meeting, also testified Mr. Dansie never offered to pay transportation costs or any other
costs. Tr. Vol. VII, pp. 1368, Ins 18-25; 1369, Ins 1-2. Vol. VI, pp. 1202, Ins 24-25; 1203,
Ins 1-3; 1215, Ins 21-23; 1216, Ins 6-25; 1217; 1218, Ins 1-16.
55.

The Association's current president testified he often spoke with Mr. Dansie

because the Association wants peace. Tr. Vol. VII, pp. 1426, Ins 1-24; 1427, Ins 1-5. Mr.
Dansie never offered to pay anything. Tr. Vol. VII, pp. 1427, Ins 22-25; 1428, Ins 1-3.
56.

Lasdy, Mr. Dansie never responded to Tr. Ex. 234 inquiring what if any costs

Mr. Dansie would pay. Tr. Vol. VII, pp. 1430, Ins 14-25; 1431, Ins 1-3.
IV.

On the Issue of What Are The Costs Associated With Transporting Water.
57.

The lower court found that $3.19 per 1000 gallons is a reasonable transport

fee. R. Vol. XIV, 0001768. The following evidence supports the finding. The Association
waterlines are asbestos concrete. They are "pretty fragile and susceptible to breaking". Tr.
Vol. Ill, pp. 653, Ins 7-19. Mr. Dansie's engineer admitted dangers associated with asbestos
products in water systems. Asbestos is a suspected carcinogen. Tr. Vol. V, pp. 906, Ins 4,
10-13, 16-18.

He testified that asbestos cement pipe is fragile and breaks easily.

Consequently, asbestos cement pipe was discarded by the water industry. Tr. Vol. V, pp.
906, Ins 16-24; 908, Ins 7-10. He also testified that the Association's Water System is 30
years old. Tr. Vol. V, pp. 907, Ins 4-9. He testified that Dansies should pay a share of repair
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costs. Tr. Vol. V, pp. 909, Ins 12-16. His advice to the Dansies is to pay a transport charge
rather than construct a another water system to serve Dansie lands. Tr. Vol. IV, pp. 934, Ins
15-18. Bill Turner, a long time resident, testified the Association's Water System is made out
of 30 year old asbestos concrete. Tr. Vol. V, pp. 986, Ins 15-21; 987, Ins 1-3, 14-25; 988, Ins
1-14; 989, Ins 24-25; 990, Ins 1-7. Bill Coon, an Association Director, testified there was a
major water line break occurred within a year prior to trial. Tr. Vol. V, p. 1010, Ins 9-15.
Randy Crane testified the pipeline system is made out of 30 year old asbestos concrete pipe.
Tr. Vol. V, pp. 1068, Ins 8-19; 1069, Ins 6-13. Consequently, when the break occurred, the
repairing contractor had to be hazmat approved.

Tr. Vol. V, p. 1069, Ins 11-25. Lastly,

Bryan Colton, a civil engineer and an expert on water resources testified.
methodology and conclusions are contained in Tr. Ex. 244a.

His un-rebutted

The methodology was to

determine the costs of the operation of the water system minus the cost to produce the
water, treat the water and put it into the system. Tr. Vol. VII, pp. 1388, Ins 21-25; 1389, Ins
1-13; 1390, Ins 1-10. Mr. Colton determined a reasonable transportation cost is $3.19 per
1000 gallons of water. H e also determined the reconnection cost is $17,680.00. Tr. Vol.
VII, pp. 1402, Ins 9-25; 1403, In 1; Tr. Ex. 244.
58.

The Association's current president testified that the Association is willing to

transport Dansie water through the Association's Water System for $3.19 per 1000 gallons.
Tr. Vol. VII, pp. 1421, Ins 18-21; 1422, Ins 8-17; 1423, Ins 18-20.
V.

O n the Issue that If the D a n s i e s Agreed to Pay the Costs of Transporting
Their Water, What D a m a g e s D i d T h e y Sustain B e c a u s e the Association
D i d N o t Transport D a n s i e Water.

20
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As set forth in section C above, evidence supports the finding that the Dansies never
offered to pay transportation costs. The evidence is overwhelming that the Dansies did not
sustain any damages proximately caused by the Association:
a.
59.

T h e D a n s i e Orchard
Mr. Dansie's orchard is on lot 51 of Hi-Country Phase I.

Mr. and Mrs.

Totorica, lived next to Mr. Dansie's orchard since 1976. Tr. Vol. VII, pp. 1356, Ins 20-21;
1357, Ins 7-23. They testified that when Mr. Glazier owned the orchard, he irrigated it from
the Glazier Well. After Mr. Dansie bought the lot and well, he never took care of the trees,
he never watered them. But, the trees survived for many years. Tr. Vol. VI, pp. 1128, Ins
22-25; 1129, Ins 1-7, 12-16; 1130, Ins 6-7; Vol. V, pp. 990, Ins 20-25; 991, Ins 1-10; Vol. VII,
pp. 1358, Ins 6-25; 1359, Ins 6-25; 1360, Ins 1-3.
60.

The Association did not disconnect water to the lot 51 orchard. Instead, Mr.

Dansie requested this lot be put on standby. The Association followed his request. Tr. Ex.
197; Tr. Vol. I, p. 198; Vol. II, pp. 318, Ins 11-13; Vol. VI, pp. 1131, Ins 13-19.
61.

Mr. Dansie had two wells on lot 51, but did not use them. Tr. Vol. II, pp.

248, Ins 4-7; 252, Ins 20-25; 253, Ins 1-11; Tr. Vol. V. pp. 683, Ins 16-21.
62.

Mr. Dansie's engineer, testified that if the Association didn't disconnect lot 51,

it shouldn't pay to reconnect it. Tr. Vol. V. pp. 931, Ins 13-17.
b.

T h e D a n s i e Water System and Its 5-18 Customers Were N e v e r Out of
Water.

63.

The Association's Water System is shown in red on Tr. Ex. 81, and the Dansie

Water System in blue.
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64.

The Dansie Water System consists of the Dansie Well N o . 1, 2 tanks,

waterlines with 13 connections. It always had adequate fire pressure. Tr. Ex. 207; Tr. Vol.
II, pp. 229, Ins 1-7. The Dansies also own 22 operating wells. Tr. Vol. I, pp. 251, Ins 11, 1824; Vol. II, pp 347, Ins 15-18. They are listed on Tr. Ex. 245. Vol. I, p. 251, Ins 11, 18-24.
A description of the Dansies extensive water rights is found in Tr. Ex. 221; Tr. Vol. V, p.
986, Ins 2-8. All of the wells are approved for irrigation. Dansie Well N o . 1 and one of the
wells on lot 51 are approved for culinary water. See Deposition of J. Rodney Dansie; p. 11,
Ins 5-17. Further, irrigation wells can be converted to culinary use which Mr. Dansie did in
the past. Tr. Vol. V, p. 966.
65.

Mr. Dansie testified before the PSC if the Dansies were required to pay the

Association, the Dansies owned numerous other wells and water rights and would
disconnect off the Association's Water System. Tr. Vol. II, pp. 272, Ins 23-25; 273, Ins 1-10.
66.
water.

When the PSC received a complaint by Mr. Dansie that his system was out of

T w o D P U employees immediately investigated.

They knocked on 15 doors,

interviewed a Dansie tenant, and opened the outside tap on Mr. Dansie's home. N o one,
including Mr. Dansie, was without water. There were adequate fire protection flows. After
the inspection, the PSC and D P U didn't receive any more complaints from Mr. Dansie that
he was out of water. The complaint was treated as dropped. Tr. Ex's. 177, 204; Tr. Vol. II,
pp. 232, Ins 22-25; 233, Ins 1-3. Vol. II, pp. 231, Ins 16-25; 232; 233, Ins 1-5; Vol. V, pp. 731,
Ins 3-25; 732, Ins 1-23; 733, Ins 12-21; 734, Ins 13-24; 828, Ins 16-25; 832, Ins 21-25; 833, In
25; 834, Ins 1-6, 23-25; 837, Ins 13-24.
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67.

Vicky Cousins lived in a Dansie owned trailer served by the Dansie Water

System from 1989 - 1999. Tr. Vol. VII, p. 1320, Ins. 4-9. She testified she was never out of
water except when Boyd Dansie needed to clean out the septic tanks or when plumbing was
being put in. Tr. Vol. VII, p. 1321, Ins. 12-23; Vol. V, pp. 841, Ins 3-11.
68.

Although Mr. Dansie and his brother testified they suffered landscaping

damage, several witnesses who drive by the 2 homes everyday or nearly everyday, testified
they never saw any dead trees, lawns, or landscaping. Tr. Vol. V, pp. 1101, Ins 20-25; 1102,
Ins 1-7; Vol. V, p. 1102, Ins 19-22; Vol. VI, pp. 1124, Ins 11-24. The yards look like parks or
golf courses. W.1125; 1126, Ins 2-5; Vol. VII, pp. 1361, Ins 7-14. But, Mr. Dansie sought
$17,200.00 for landscaping which was never done. Tr. Vol. I, pp. 174, Ins 13-14; 175, Ins 1417.
69.

On March 23, 1994 the Dansies began construction of a waterline from the

Dansie Well N o . 1. The needless waterline was completed not later than May 29 th or June
1 st . Tr. Vol. II, pp. 240, Ins 20-25; 241, Ins 1-10; Vol. Ill, p. 526, Ins 9-20.
70.

The Dansies sought costs that would have been incurred even if the 2 water

systems had remained connected.

The Dansies asked for damages to replace the Dansie

N o . 1 Well p u m p in 2000. Tr. Vol. I, pp. 151; 152, In 6. They sought $9,107.96 for 3 pumps
for irrigation wells. Tr. Vol. I, pp. 137-138; 139, Ins 17-18.
71.

The Dansies double billed time spent on improving their water system.

On

April 3, 1994, Mr. Dansie billed himself for 12 hours at $35.00 per hour, and again for 8
hours as an operator of a backhoe. Tr. Vol. II, pp. 376, Ins 17-25. 8

8

T h e Backhoe was billed at $80.00 per hour including the time for the equipment and the
operator. Vol. II, p. 375, Ins 18-20.
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72.

At the time the lines were separated, Mr. Dansie had only 5 connections. Tr.

Vol. II, pp. 402, Ins 1-3.

Mr. Dansie charged $250.00 for both a trailer and a water

connection to his 3 tenants, but he sought $40,000.00 in damages per connection.

Tr. Vol,

II, pp. 402, Ins 4-7; 414, Ins 9-25; 415, Ins 1-13.
73.

His brother Richard seeks damages for the cost of drilling a well, even though

he never used it. Tr. Vol. Ill, pp. 529, Ins 2-23.
c.

Mr. D a n s i e N e v e r Lost H i s Ability to D e v e l o p and Market
Property.

74.
property.

His

At trial Mr. Dansie claimed he incurred damages for an inability to market his
His evidence was Tr. Ex. 45, a real estate purchase contract signed by Bowler

Properties, LC ("Bowler REPC") for the purchase of 80 acres. N o one ever identified a
Bowler R E P C provision requiring the Dansies to provide water to the R E P C property. Tr.
Vol. I, p. 197, Ins 10-14; Vol. Ill, p. 544, Ins. 1-4. The Bowler R E P C does not require the
Dansies to provide water to the R E P C property. The form contract water rights section was
stricken. Tr. Vol. Ill, p. 544, Ins 6-10. The REPC has an integration clause. There were no
other terms to the Bowler offer. Vol III, p. 542, Ins. 12-25; Tr. Ex. 45. The Bowler R E P C
lapsed on September 29 t h at 5:00 p.m. because Mr. Dansie did not sign the REPC. Tr. Vol.
III, pp. 541, Ins. 24-25; p. 542, Ins. 1-9. Mr. Bowler testified that after the Bowler R E P C
expired, he made two more offers for more money, but they weren't accepted by the
Dansies. Tr. Vol. Ill, p. 543, Ins. 3-7. Mr. Bowler never intended to obtain water from the
Dansies anyway. Instead, he planned to get water from Herriman City from a pipeline near
the elementary school

Tr. Vol. Ill, pp. 539, Ins. 9-20; 544, Ins. 11-25. Mr. Bowler also

considered obtaining Water Conservancy District water. Tr. Vol. I l l , p. 555, Ins. 14-21.
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75.

Mr. Dansie never informed the Association of the Bowler REPC until after

the Bowler REPC expired.
t6.

The R E P C was conditioned upon the R E P C property appraising for not less

than $4 Million. Tr. Ex. 45.
77.

Nearly a full year later, Mr. Dansie obtained an appraisal from Edward P.

Westra, revised on the first day of trial. Tr. Vol. VII p. 1301, Ins 1-13.
78.

Mr. Westra valued the R E P C property at $4 Million. The value was based on

a residential density of 4-5 lots per acre. However, at the time the R E P C was signed, the
Bowler property was zoned A-5 requiring a lot size of 5 acres per residential unit. Tr. Vol.
II, p. 200, Ins. 14-16. At the time of trial, the zoning was A-2 requiring a minimum lot size
of one acre. Mr. Westra also included the value of 12 Million gallons of free water and 55
free culinary water hook-ups.

But the R E P C did not require free water and hook-ups.

Moreover, Mr. Bowler testified the land was worth $15,000 more per acre than it was back in
1999. Tr. Vol. Ill, p. 543, Ins. 14-18; Vol. VII, p. 1312, Ins. 7-12. The Association's expert
appraiser, Jerry Webber, testified

that Westra did not apply his methodology

and

assumptions consistently. Tr. Vol. VII, p. 1325, Ins. 21-25; p. 1326, Ins. 1-6; p. 1327, Ins. 2 1 24.

H e explained that Westra failed to use what Westra claimed to be the most reliable

method for estimating damages, the utilization of sales without water. Tr. Vol. Ill, p. 1328,
Ins. 16-25.

Likewise, Westra failed to provide any sales to support his 1994 land value

assumption. Tr. Vol. VII, p. 1334, Ins. 18-25. He also testified that Westra's assumptions
for appreciation and discount rates and growth from 1994 to 2005 values were not
supported or consistendy applied. Tr. Vol. VII, p. 1329, Ins. 8-11. Other flaws included
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Westra placing upon the Association the burden of constructing a 12-inch line from its
system to the 80-acres. Tr. Vol. VII, p. 1331, Ins. 12-25. Westra also used a compound
growth-rate of 2 0 % when he claimed to be using one of 8%. Tr. Vol. VII, pp. 1334, Ins. 1825, 1335, Ins. 1-24. Westra's report also didn't consider whether water was available from
Herriman City. Tr. Vol. VII, p. 1306, Ins. 17-25. It was.
79.

Herriman City engineer, Travis Taylor, testified Herriman City could serve the

R E P C land and all of Dansies other lands except for a small portion; and that Herriman
offered to provide water; but Mr. Dansie refused because he wanted to create a a new water
system. Tr. Vol. VII, pp. 1377, Ins. 23-25; 1378, Ins. 1-3; 1381; 1382, Ins. 1-6; 1382, Ins. 1425; 1383, Ins. 1-6. Westra admitted that if the City was willing to supply water, there were no
damages.

Tr. Vol. VII, pp. 1306, Ins 24-25; 1307, Ins. 1-3.

Westra also admitted if Mr.

Dansie had purchased water from the Association, there wouldn't have been an appraisal
problem to begin with. Tr. Vol. VII, pp. 1313, Ins. 9-14.
80.

Mr. Dansie's engineer said the Dansies should pay a transport fee rather than

construct a separate system to serve Dansie lands. Tr. Vol. V, p. 934, Ins. 15-18.
81.

Mr. Dansie also owns 80-acres west of High Country Estates Phase I.

The

lands were zoned FR-20 - one residential unit per 20 acres. Tr. Vol. II, p. 367, Ins. 23-25.
Mr. Dansie's engineer, Mr. Postma, testified it wasn't worth spending the money to take
water to the Dansie's lands when the zoning is FR-20 and access to the property is for
recreational uses only. Tr. Vol. V, p. 912, 914, Ins. 1-69, 25; 915, Ins. 1-3. H e acknowledged

9

Access to the west lands is limited for recreational purposes only. See Dansie v. Hi-Country
Estates Homeowners Ass\ 2004 U T A p p 149, ffi| 5 & 17, 92 P.3d 162, 164 & 166.
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that before a water system could be built it would require a BLM Permit, something that has
not been sought. Tr. Vol. V, pp. 920, Ins. 17-20, In. 25; 921, In. 1.
VI.

O n the Issue of Whether T h e Dansies Failed to Mitigate Their D a m a g e s .
82.

A parade of past and present Association officers and State employees

testified the Association was always willing to supply water to the Dansies if the Dansies
would pay the same rate as other association customers. But the Dansies refused to do so.
Tr. Ex. 174, % 5; Tr. Ex.'s 176, p.3, Vol. IV, p. 723, Ins. 19-24; Vol. IV, p. 725, Ins. 22-24;
727, Ins. 6-17; p. 745, Ins. 22-25; 827, Ins. 11-17; p. 823, Ins. 3-15; Vol. V, p. 1106, Ins. 2-9;
Vol VI, p. 1139, Ins. 10-15; Vol. VI, p. 1202, Ins. 14-23.
83.

All customers on the High Country Estates Phase I Water System pay the

same rates regardless of whether they live within the Hi-Country Phase I. Tr. Vol. VII, p.
1390,1ns. 21-25; 1391, Ins. 1-7.
84.

The Association's members water rates average $30-$35 per month. A typical

customer is a home on a five-acre lot. Tr. Vol. V, p. 981, Ins. 12-20; Vol. V, p. 1067, Ins. 216; Vol. VII, p. 1280, Ins. 24-25.
85.

Mr. Dansie's engineer, testified he would advise to buy water from the

Association rather than construct alternative water systems.

It is unreasonable to spend

money for a new system. Tr. Vol. V, p . 928, Ins. 17-25; 929, In. 1.
86.

The Association asked Mr. Dansie if he wanted to apply for water from them

but he refused.

Tr. Vol. V, p. 1089, Ins. 8-13. Neither he nor his brother Richard ever

submitted an application for water. Tr. Vol. V, p. 1096, Ins. 13-15; p. 1106, Ins. 10-21.
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SUMMARY OF A R G U M E N T S
There are five fundamental problems with the Dansies' appeal.

First, whether the

Association breached the well lease, and whether the Dansies' proved proximately caused
damages hinge on factual findings that are not be disturbed unless they are clearly erroneous.
A party challenging a factual finding must first marshal all record evidence that supports the
challenged finding. Utah R. App. 24(a)(9). If the evidence supporting a challenged finding is
not adequately marshaled, the reviewing court assumes all findings are adequately supported
by the evidence. Chen v. Stewart, 100 P.3d 1177, (Utah 2004). Second, while the Well Lease
has been litigated in the context of a quiet tide action, the Dansie Well Lease claims were
never pled or litigated during the first 11 years of litigation. The Dansies pled their Well
Lease claims on remand after Hi-Country III. Consequently, the law of the case is n o bar to
the lower court's rulings against the Well Lease claims, or considering the Well Lease in the
context of a new claim. Third, the Dansies' characterization of the PSC's rulings as being of
no affect is wrong.

The relevant PSC rulings backed by independent trial testimony of

former PSC members, D P U employees, and Association witnesses were admitted as
evidence to aid in resolving the factual questions presented by this litigation.

This was

entirely appropriate. Fourth, if the Association ever supplies water to the Dansies', it loses
its public utilities exempt status and again comes under the jurisdiction and explicit rulings of
the PSC prohibiting the conveyance of water to the Dansies' absent the Dansies' paying pro
rata transportation costs and water rates equal to those Association member customers pay.
Fifth, there was overwhelming evidence the Dansie claimed damages were self inflicted or
n o n existent.
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Additionally, there is no evidence on whether the $16,334.99 awarded

for

improvements, was for improvements made in 1981-1985 or whether the costs were or were
not covered through water rates paid to Foothills.
For these plain compelling reasons, the court's judgment that the Well Lease as
applied to the Association is not void as against public policy and the award of $16,334.99
should both be reversed and the remaining portions of the judgment dismissing the Dansies'
claims upheld.
ARGUMENT
I.

T H E A M E N D E D WELL LEASE IS VOID AS UNCONSCIONABLE A N D
AGAINST PUBLIC POLICY.
A.

The Association Should Not Be Required To Provide Water To The
Dansies in Perpetuity Under The Well Lease Because the Association Is
Not An "Assign" Or "Successor" Of Gerald Bagley.
The Well Lease Agreement reads:
Bagley, and his assigns or successors, agree to supply water to the
Dansie property as provided for in this Agreement and for such time
beyond the expiration or termination of this Agreement as water is
supplied to any of the Hi-Country properties or that the lines and water
system referred to in this Agreement are in existence. (Emphasis
added.)
Language in a "contract referring to 'successors and assigns' of the parties can only

refer to those who succeed to one party's interest in the contract through inheritance,
assignment, or the like." West v. Case, 2006 UT App 325, \ 20, 142 P.3d 576, 580 (italics in
original); Oquirrh Associates v. First National Leasing Co., 888 P.2d 659, 663 (Utah Ct. App.
1994). It is undisputed that the Association never succeeded to Bagley's contract interest in
the Well Lease or the 1985 Amendment through "inheritance, assignment or the like "
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Bagley, individually, assigned the Well Lease and the 1985 Amendment to Jordan
Acres, of which Bagley was a general partner.

After the Association filed its quiet tide

action, Bagley formed Foothills Water Company ("Foothills") and caused Jordan Acres to
transfer the Well Lease and 1985 Amendment to Foothills. Bagley subsequendy transferred
his interest in Foothills to J. Rodney Dansie, / . Rodney

Dansie

is the legal successor and

assign of Bagley's interest in the Well Lease. Further, the Association's Water System was
never owned by Bagley, personally, Rather it was in the name of Hi-Country Estates Inc., or
Zions Bank. See Hi-Country Estates Homeowners Ass'n v. Bagley, 863 P.2d 1, 7 (Utah Ct. App.
1993).

The earlier litigation quieted tided in the Association based on quit-claim deeds

executed by these entities. The Association's tide did not derive from Bagley, individually.
Accordingly, the Association did not "succeed" to any interest of Bagley.
Because the Association is not a party to the Lease or "successor or assign" of
Bagley, under the plain language of the Well Lease, the Association has no obligation to
provide water to the Dansies. See West v. Case, 2006 U T A p p 325, % 20, 142 P.3d 576, 580
(italics in original); Oquirrh Associates v. First National Leasing Co., 888 P.2d 659, 663 (Utah Ct.
App. 1994). It is unconscionable to require otherwise.
B.

T h e Well L e a s e Violates Public Policy.
Parties are free to contract, if the contract does not impose obligations contrary to

public policy. See e.g., Lyman v. Taylor, 384 P.2d 401 (Utah 1963). A court may conclude that a
promise is unenforceable as a matter of law "on the basis of a public policy derived either
from its own perception of the need to protect some aspect of the public welfare or from
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legislation that is relevant to that policy...." See Restatement (Second) of Contracts, § 179,
comment b (1981).
1.

The Well Lease Violates The Public Policy That a Water Company May
Not Charge Unreasonable, Preferential, or Discriminatory Rates.

Utah Code Ann. § 54-3-8(1) states, cc[n]o public utility shall, as to rates, charges,
service, [or] facilities ... make or grant any preference or advantage to any person, or subject
any person to any prejudice or disadvantage." Utah Code Ann. § 54-3-1 provides that "[a]ll
charges ... by any public utility ... shall be just and reasonable. Every unjust or unreasonable
charge made, demanded or received ... is hereby prohibited and declared unlawful....". As
explained on pages 40-42 of this Brief, if the Association's Water System serves Dansie
customers, it necessarily loses its public utility exempt status. Accordingly, Utah demands
that the Association's rates and services be reasonable, just and non-discriminatory.
The Dansies demand 12 million gallons of free water, free connections, and free
transportation of Dansie water through the Water System pursuant to the Well Lease. If the
Well Lease is applied as urged by Mr. Dansie, it results in a preference to the Dansies with
concomitant disadvantage to the Association's rate payers. This result violates the public
policy that all charges be "just and reasonable."
2.

The Well Lease Violates the Public Policy That the State's Scarce Water
Resources Should be Managed by Public Entities.

Utah's Constitution delegates power to manage the use of scarce water resources to
municipalities under Article XI, Section 5(b), which confers upon municipalities the power
"[t]o furnish all local public services, to purchase, hire, construct, own, maintain and operate,
or lease public utilities local in extent and use ...." Similarly, Utah Code Ann. §17A-2-
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1401 (7)(d) states that the public policy of this state is to organize water conservancy districts
such as the Jordan Valley Water Conservancy District ( "District") "to provide for the
conservation and development of the water...."
The Association wants to turn its Water System over to a governmental entity, but
cannot do so if the Well Lease is binding. It gives the Dansies a perpetual right of first
refusal on the Water System. Thus, the Well Lease facially frustrates the express public
policy of safe and efficient public management of water resources.
3.

The Well Lease Violates the Public Policy Articulated in the 1986 PSC
Order.

In the Order, the PSC held it is unjust and unreasonable to require the Association's
Water System customers to support the entire burden of the Well Lease. See Ex. 153. The
PSC found the Well Lease was "grossly unreasonable" and that it "showerfed] virtually
limitless benefits" on the Dansies. See Ex. 153, at 11. The PSC concluded the Well Lease was
not proposed in good faith. See Id., at 34. The Utah Supreme Court specifically cited the
PSC's findings and conclusions and held that the 1986 PSC Order prohibited the Well Lease
from affecting the rates paid by the Association's members. See Hi-Country Estates Homeowners
Ass'n v. Bag/ey <& Co., 901 P.2d at 1022-23.
4.

The Well Lease is Unconscionable as Applied to the Association.

An unconscionable contract is one in which "no decent, fair-minded person would
view the ensuing result without being possessed of a profound sense of injustice." Resource
Management Co. v. Weston Ranch <& Livestock Co., Inc., 706 P.2d 1028, 1041 (Utah 1985).
"Substantive unconscionability" is characterized by "contract terms so one-sided as to
oppress or unfairly surprise an innocent party" or "an overall imbalance in the obligations
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and rights imposed by the bargain." Bekins Bar V Ranch v. Huth, 664 P.2d 455, 462 (Utah
1983). The Well Lease is a hornbook example of substantive unconscionability.
The amended Well Lease itself coupled with the marshlling of the evidence in the
Statement of Facts, section A shows: The Association did not need the water from the
Dansie Well N o . 1.

They do not use the Dansie Well N o . 1 now, nor can they.

Dansies' ten year obligation to lease the well expired long ago.

The

Dansies now have the

exclusive use of the well. The value of the Lease to the Dansies was at least $263,607.00, the
value to the Association customers was $7,000.00. The Lease requires 55 free residential
hookups and 12 million gallons of free water.

It also contains a perpetual obligation for

additional subsidi2ed water. Lasdy it gives Danses the first right of refusal to purchase the
Association's Water System. Because there is a gross imbalance in the obligations and rights
under the Lease, it is unconscionable and should be invalidated. 10
C.

T h e L a w of the Case Doctrine D o e s N o t Preclude T h i s Court From
Invalidating T h e Well Lease, As A m e n d e d .
Dansies say that, under the law of the case doctrine, the validity of the Well Lease

cannot be challenged.

However, this Court expressly left open the issue of whether the

Well Lease could be invalidated based on public policy concerns. See Hi-Country III, 829 P.2d
1047 at 1052, n.6. Further, the law of the case doctrine is no limit on this Court's power, but
10

T h e perpetual burden of the Well Lease upon the Association is particularly unfair because
the Association's Water Company is a non-profit volunteer organi2ation. The Well Lease
allows Mr. Dansie to exploit these volunteers for the benefit of his own for-profit water
company. As Randy Crane, president of the Association's Water Company testified, "I have
a problem connecting up to any commercial system that's for-profit, the Hi-Country Phase I
Water Board is voluntary. We do not get paid. The water system is a non-profit, not for
profit organization, so when you start putting a commercial enterprise with a non-profit
volunteer organization, you're working off of somebody else's or off our overhead, off of
our backs so to speak. And if there are any disagreements or potential issues that have to be
taken care of, it falls upon volunteers and unpaid people to take care of that issue".
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"merely expresses the practice of courts generally to refuse to reopen what has been
decided."

Thurston v. Box Elder County, 892 P.2d 1034, 1039 (Utah 1995). "And it is not

applied inflexibly.'5 Gildea v. Guardian Title, 2001 U T 75, \ 9, 31 P.3d 543, 546. "[Tjhis court
need not apply the doctrine to promote efficiency at the expense of the greater interest in
preventing unjust results or unwise precedent." Id.

The doctrine is not enforced when the

court is convinced that its prior decision was clearly erroneous and would work a manifest
injustice; or when new evidence becomes available. Id.
This Court had the opportunity to facially invalidate the Well Lease in 1996.

It

declined given the PSC's authority to construe the contract so as not to affect the rates of
Associaion members (Hi-Country II) and on a record lacking the Dansies' well lease claims.
The Well Lease claims were not pled and litigated until after Hi-Country III, on remand.
Hence, there was no evidence presented in the context of Dansies' Well Lease claims until
they were litigated. The fact that the Well Lease claims were not previously litigated coupled
with the Dansies' stubborn refusal to comply with the rulings of the PSC, the trial court, the
Utah Supreme Court and this Court; and the past ten years of unrelenting litigation are
sufficient to determine that the law of the case does not bar this court from invalidating the
Well Lease.
D.

There is N o E v i d e n c e Showing Whether the PSC's finding
Improvements Was Recovered T h r o u g h Rates Charged by Foothills.

on

T h e court held a trial in the year 2000 on whether Mr. Dansie and Foothills should be
reimbursed for improvements allegedly made to the Association's Water System. After trial,
the court ordered Mr. Dansie to submit an affidavit.

Five years went by with no affidavit.

Then at trial, the court asked Dansie's counsel to stipulate as to what issues remained for
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trial.

Nothing was mentioned about the improvements.

Transcript of proceedings

December 13, 2005, pp. 43, Ins 22-25; 45; 46, Ins 1-9. The court then stuck the belated
affidavit of Mr. Dansie because it did not meet the requirements for an evidentiary affidavit
and awarded $16,334.99 because the PSC had ruled that amount could be included in the
rate base. Id pp. 52-53. The problems with relying on the PSC finding is it is not certain
whether the improvements were for the period 1981-1985 and whether Foothills recovered
some or all of the improvements though water rates.
RESPONSE TO DANSIES* ARGUMENTS
I.

T H E TRIAL COURT CORRECTLY DETERMINED T H E DANSIES
MUST PAY FOR CONNECTIONS, AS WELL AS THEIR PRO RATA
SHARE
OF
THE
ASSOCIATION'S
COSTS
FOR
POWER.
CHLORINATION, WATER TESTING A N D TRANSPORTATION,
A.

Requiring the Dansies to Pay Their Pro Rata Share of the Costs Involved in
Delivering the Water to Dansies is In Accord With The Rulings of The
Utah Supreme Court and the PSC.
The 1986 PSC Order provided that the Dansies could obtain water from their own

Dansie Well No. 1 under the Well Lease, provided "the actual pro-rata (not

incremental)

costs for power, chlorination and water testing involved in delivering that water are paid
for by someone other than [the Association]." Ex. 153 at 14. The Utah Supreme Court held
in Hi-Country II that the effect of the 1986 PSC Order was to prohibit the Well Lease from
affecting the rates paid by the Association's members. See Hi-Country II, 901 P.2d at 1023.
The Supreme Court further held that the PSC could not invalidate the Well Lease "as long as
that agreement did not impact the rates paid by the Homeowners Association," Id. (Emphasis
added.)
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As summarized below, providing: 12 million gallons of free water; additional
subsidized water; transporting an unspecified

amount of Dansie water through

the

Association's Water System; reconnecting the two water systems and providing 55 free
connections significantly impacts the rates paid by Association members.
Byron Colton testified that it costs the Association $4.09 per thousand gallons to
produce and transport water through the Association's Water System. Of that cost, $.90 is
attributable to the costs of pumping, chlorinating and testing water at the well head. The
reasonable cost of transporting water through the Association's Water System is $3.19 per
thousand gallons.

See Tr. Vol. VII, pp. 1400, In 7; 1401, In 15.

The testimony was

uncontroverted at trial. The Dansies' expert, conceded that the methodology used by Mr.
Colton was appropriate. Tr. Vol. 5, p. 522, li 21 - p. 523, li 3. N o n e of the other Dansie
witnesses addressed transportation costs whatsoever. They did not address maintenance or
repair costs 2 for the Association's water lines. N o r did they address costs to p u m p water
from the Association's 300,000 gallon tank to the Dansie properties southwest of HiCountry Phase I ("Back 80") or costs to operate or maintain the Association's 300,000 gallon
tank.
Byron Colton testified that the annual cost of producing and transporting 12 million
gallons of water through the Association's Water System was $49,080.00. See Tr. Vol. 7, p.

The engineers w h o addressed the issue, including Dansies' expert Stan Postma, all
testified that the Association's Water System consists of obsolete concrete asbestos pipes,
which are brittle and subject to breakage. See Tr. Vol. 5, p. 906, li 16-24. This is one reason
concrete asbestos is no longer used. Tr. Vol. 5, p. 908, li 8-9. Byron Colton testified the
Water System is at the end of its design life and needs to be replaced. Tr. Vol 7, p. 1408, li
12-21.
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1400, li 7 - p. 1401, li 15. At the time of trial, the Association had only 86 active connection
customers and 40 standby connection customers. Tr. Vol. 7, p. 1390, li 8-11.
The value of 55 free connections to the Association's Water System was established
by Dansies' appraiser, Ed Westra.

He testified the cost of one connection would be

$3,000.00. Accordingly, the total cost for the 55 "free" connections is $165,000.00. Tr. Vol
3, p. 603, li 2-25. These costs would have to be absorbed by the Associaion and passed on
to its customers.
Byron Colton further testified that the cost to reconnect the two water systems was
$17,680.00. Tr. Vol. 7, p. 1402, li 9-24. Dansies' witness, Stan Postma, testified that the cost
to reconnect the water systems is $178,121.00 and the cost to reconnect the well on Lot 51
(the Glazier Well) is $109,000.00. Tr. Vol. 4, p. 881, li 8-13. Mr. Dansie testified that he
expected the costs of reconnection to be borne entirely by the Association. Tr. Vol 1., p.
190, li 13 - p. 191, li 7.
Given the uncontroverted trial evidence, it is impossible for the Association to
recover the costs of providing 12 million gallons of free water; transportation of Dansies'
water through the Association's Water System; 55 free connections; and reconnecting the
two water systems without impacting Association members' water rates.
B.

T h e Trial Court Properly Relied U p o n the 1986 PSC Order Prohibiting the
Well Lease From Affecting the Rates Paid by the Association's Customers.
The Dansies say that because the Association was decertified as a public utility on

February 5, 1996, it was no longer subject to PSC jurisdiction.

Therefore the 1986 PSC

Order does not prevent the Association from providing service to the Dansies.
The Dansies' argument ignores the fact that the Association's Water System is
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presently exempt from PSC regulation only because it is owned by all of its members. See Utah
Code Ann. § 24-2-1 (26) & (27). If the Association provides water service to the Dansies,
and 50 Dansie customers who do not belong to the Association,

n

it will becomes a public

utility and is once again subject to PSC regulation.
The Association was decertified as a public utility pursuant to UTAH ADMIN. CODE
R. 746-331-1.C. It provides the basis for the exemption:
If, on the basis of the information elicited, the Commission finds that
the entity is an existing non-profit corporation, in good standing with
the Division of Corporation; that the entity owns or otherwise
adequately controls the assets necessary to furnish culinary water
service to its members, including water sources and plants; and that
voting control of the entity is distributed in a way that each member
enjoys a complete commonality of interest, as a consumer, such that
rate regulation would be superfluous, then the Commission shall issue
its finding that the entity is exempt from Commission jurisdiction and
the proceeding shall end. Issuance of the findings shall not preclude
another Commission inquiry at a later time if changed circumstances or
later-discovered facts warrant another inquiry.
The Association loses because: (1) the Association does not own or control the assets
necessary to furnish culinary water service to Dansies (the Dansie Well N o . 1 and the Dansie
Water System); (2) the Dansies are not members of The Association and do not pay its fees;
and (3) the Dansies do not, and are not, willing to "enjoy complete commonality of interest
with all other customers of the system."
Further, if the Association provides water to those who are not members of the
Association and w h o will not pay rates equal to that paid by Association members, it no
longer qualifies for the exemption under Utah Code Ann. § 24-2-1 (26) & (27). It again
11

T h e PSC has allowed the Association to service a limited number of non-members of the
Association who pay the same fees and rates for the water service as members of the
Association.
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becomes subject to PSC jurisdiction and the 1986 PSC Order.

No way can the Association

provide free water service to the Dansies without violating the 1986 PSC Order. Hence, the
trial court correcdy determined the 1986 PSC Order prohibits the Association from
providing free water and service to the Dansies.
II.

T H E TRIAL COURT PROPERLY DETERMINED THAT T H E
ASSOCIATION DID N O T BREACH T H E WELL LEASE BY SEVERING
T H E TWO WATER SYSTEMS.
It is undisputed that the Association severed the two water systems in July of 1994.

It is undisputed that at the time the Association severed the two water systems, the
Association's Water System was a public utility regulated by the PSC. The orders of the PSC
required the Dansies to pay their pro rata share of the Association's cost of delivering water.
The trial court found that the Dansies refused to pay their pro rata share of the costs of
transporting Dansies' water through the Association's Water System.
Further, the interconnection between the Association's Water System, a regulated
public utility, and the Dansie Water System, an unregulated, unapproved private utility, was
an unauthorized interconnection between the two systems. The trial court correctly found
that the Association was required to disconnect the Association's Water System from the
Dansies' water system to comply with the orders of the PSC.
A.

The Trial Court Correctly Found That the Dansies Never Offered to Pay
Pro Rata Transportation Costs to the Association.
This Court upholds factual findings made by the trial court unless they are clearly

erroneous. Saunders v. Sharp, 793 P.2d 927, 930-31 ( Utah Ct. App. 1990). To chaUenge a
district court?s finding of fact, " can appellant must first marshal all the evidence in support
of the finding and then demonstrate that the evidence is legally insufficient to support the
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finding even when viewing it in a light most favorable to the court below.' "Parduhn v.
Bennett, 2005 U T 22,^j 25, 112 P.3d 495. Marshaling the evidence is not re-arguing the case,
or reviewing the evidence. Id. Instead, the parties must "provide a precisely

focused

summary of all the evidence supporting the findings they challenge." Id. at \ 30. T h e parties
must then convince the appellate court that the district court erred in its assessment of that
evidence. See id.
The Dansies' "precisely focused summary" of the evidence supporting the court's
finding that the Dansies never offered to pay pro rata transportation costs consists of a single
sentence:
Although certain members of the Association testified that the Dansies "never
offered to pay for anything," this testimony is simply not consistent with the
record, (citations omitted.)
They then re-argued the case by presenting trial testimony and evidence, which was all
contested at trial.
The ample evidence supporting the trial court's finding that the Dansies never
offered to pay pro rata transportation costs, is summerized in section C of the Statement of
Facts section of this brief

Moreover, the evidence cited by the Dansies does not compel a

conclusion that the trial court erred. The Dansies' reliance on the minutes of an Association
meeting of April 6, 1994, is misplaced. These minutes state simply:
Richard Dansie asked that we present him with a service agreement so
that he can consider having us provide water to him. Ken stated that
we will look into the leagal [sic] aspects of the Dansie family recieving
[sic] water from us. Richard also asked if he would be paying a lower
rate than what Mr. Dansie sold to homeowners. H e was assured that
he would pay the s a m e rate it has been and in time we are hoping to
reduce that amount and only then would the Dansie rate be lowered.
See Ex. 82, at 2 (emphasis added).
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The minutes do not show that Richard Dansie was willing to pay anything to the
Association, only that he was considering obtaining water from the Association. More telling,
it is clear that he actually expected to pay less than the rates his brother Rod had been
charging the Homeowners. Consistent with the homeowners' testimony, the minutes show
that the Association told Mr. Dansie he would pay the same rate as the homeowners. See
Ex. 82, 2.
Steve Maxfield testified Mr. Dansie only offered to pay chlorination and pumping
costs at a meeting with the Water Conservancy District.

He did not testify that Dansie

offered to pay anything to the Association for transportation costs. See Tr. Vol 3, p. 563, li 9
- p. 565, li 1. As set forth in the Statement of Facts, section C, Association members and
representatives from the District testified that Dansie never offered to pay anything.
The trial court clearly chose to accept the testimony of the Association members and
the Water Conservancy District representatives over the testimony of Mr. Dansie and his
erstwhile friend, Steve Maxfield, as was its prerogative. "Since the district court is in a unique
position to assess the credibility of witnesses and weigh the evidence, the court of appeals
may not substitute its judgment as to a factual question unless the district court's finding is
clearly erroneous." State v. Grossi, 2003 U T A p p 181, ^ 10 , 72 P.3d 686, 688.
B.

T h e Trial Court Correctly F o u n d That T h e D a n s i e s Suffered N o D a m a g e s
Proximately Caused by the Association's Actions.
First, the Dansies' failure to abide by the orders of this Court and the PSC has

terminated any obligations of the Association under the Well Lease.
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Second, under the doctrine of avoidable consequences, the Dansies had an

active

duty to mitigate their damages. They could not, either by action or inaction, "aggravate the
injury occasioned by the breach." See Mahmood v. Ross, 1999 U T 104, ^ 20, 990 P.2d 933,
938. As shown in the Statement of Facts section F, the Dansies did nothing to mitigate their
damages. Indeed their damages were self inflicted.
Third, to recover consequential damages, the Dansies must show purported damages
were reasonably foreseeable at the time the parties contracted. See Mahmood v. Ross, supra,
% 20.

The Dansies failed to prove that at the time of the Well Lease, the parties

contemplated that Dansies would be damaged by separation of the two water systems.
Indeed, Mr. Dansie testified before the PSC, that if the PSC required the Dansies to pay for
water from the Association's Water System, the Dansies owned several other wells and that
Dansies would "likely disconnect themselves

from the [Association's Water System] and

obtain their water elsewhere." See Ex.153, at 14.
Lasdy, and most importandy, the Dansies have untimely and unfairly changed their
damages theories 1 in an attempt to recover approximately $5 million from the Association.
Despite their efforts, Dansies have failed to prove they are entided to damages, because their
asserted damages are either non-existent or self-inflicted. The Association addressed most of
the Dansies' damage theories in section E of the Statement of Facts.

Other reasons for

upholding the trial court's lack of damages finding follow:

Compare the damages analysis set forth in the expert report of Stan Postma, P.E. dated
September 19, 2000 (Ex. 37) with Mr. Postma's analysis in his reports submitted on January
7 and 18, 2005 - immediately prior to trial (Exs. 77 & 79). Also, compare the contrasting
and contradictory opinions of appraiser Edward Westra in his appraisals dated September 5,
2000 (Ex. 35) and April 11, 2001 (Ex. 36) with his report of January 24, 2005 (Ex. 78) submitted o n the first day of trial.
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First, Bonnie Parkin, Boyd Dansie, and Joyce Taylor never testified or offered any
damage evidence to them personally. Ms. Taylor's husband testified they were unable to
obtain water from the Association's Water System because their property was not in the
Association's service area. Accordingly, Mrs. Parkin, Mr. Dansie and Ms. Taylor proved no
damages from any action or inaction of the Association.
With regard to loss of property value, there was no loss. Each appraiser testified that
the value of the Dansie lands substantially increased since 1994. See Ex's. 36 and 260.
Moreover, water was always available to the Dansie lands. The Association was willing to
sell the Dansies water. Kennecott offered a storage tank, pipeline and 12 million gallons of
water; the Herriman Pipeline Company had a line adjacent to the east boundary of the
Dansie lands; and Herriman City can n o w service virtually all of the Dansie lands, except a
small parcel. See Ex. 265. Last, but not least, the Dansies have the lines and wells shown on
Ex. 245, together with substantial water rights. Dansies' property value has not been
adversely affected by any "lack" of water.
The Dansies are likewise not entitled to recover the costs for constructing additional
pipelines. First, it is undisputed that if Mr. Dansie had been willing to pay the normal
Association rates, he would not have had to construct any additional pipeline. Second, the
preponderance of the evidence summarized earlier in this Brief shows that Dansies'
customers 1 were not without water as a result of the separation of the systems and that the

1

It is unclear exactly how many customers are on the Dansie Water System. Mr. Dansie
testified that there are only five customers; however, his complaint to the PSC on March 24,
1994 states there were 18 families on the system. D a n Bagnes of the D P U testified Mr.
Dansie would never give the D P U a list of Dansie customers.
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redundant pipeline was unnecessary. 2 In fact, Mr. Dansie never identified a single customer
out of water. Interestingly, neither Bonnie Parkin nor Boyd Dansie testified that they were
out of water, even though they were served by the same system as Rod and Richard Dansie.
Further, the fact that there was a large loss of water also show the Dansie system was
not out of water. The Association determined that 500,000+ gallons of water were lost to
the Dansie Water System in April of 1994 and that approximately 1.2 million gallons were
lost to the Dansie Water System in May 1994. See Exhibit 212, at 3. This loss of water
demonstrates there was no need for the Dansies to construct another water line from Well
N o . I. 7 The Association's water flowed through the "leak" in the valve on Lot 9 to a nearby
Dansie storage tank. From there, the water flowed to the pre-existing water line running east
from Well N o . 1 to the Dansie lands north and east of Hi-Country I.
III.

T H E T R I A L C O U R T C O R R E C T L Y D I S M I S S E D T H E D A N S I E S ' CLAIM
FOR ATTORNEYS' FEES.
"The general rule in Utah is that attorney fees cannot be recovered absent statutory

authorization or contract." A.nglin v. Contracting Fabrication Machining^ Inc., 2001 U T A p p 341, ^
2

The systems were physically separated only after Dansies refused to pay for water and
either caused, or at least allowed, a large "leak" of Association water into the Dansie Water
System through the valve at Lot 9. The D P U determined this leak was sufficient to impair
fire fighting and constituted an "unauthorized interconnection" See Ex. 201. The Dansies
had also vandalized the Association's Water System, closing valves to Association customers
and causing a loss of water and fire protection those customers. They also opened the valve
at the Gate and packed it with sand to prevent its reclosure. Finally, they turned on the
p u m p on the Glazier Well. A Salt Lake County Deputy also verified that the valve at the
Glazier Well was opened. See Exhibits 194 and 201.
7

Mr. Dansie testified the Dansies have been using Well N o . 1 to service their lands since
1961 and that there was a pre-existing water line from Dansie Well N o . 1 that serviced the
Dansie property. See also Exhibit 245. H e claimed it was just an irrigation line; however, Well
N o . lis fitted as a culinary well - the Dansies needed only to flush that line to use it as a
culinary line.
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11, 37 P.3d 267, 269. The Dansies have identified no statutory authorization for recovery of
attorney fees against the Association.

The Dansies claim they are entitled to an award of

attorneys' fees premised solely on the attorneys' fee provision in the Well Lease. "[WJhere a
contract provides for attorney fees, they are awardable only on the terms and to the extent
authorized in the contract." Anglin v. Contracting Fabrication Machining, Inc., 2001 U T App 341,
H 11, 37 R 3 d 267, 269.
The Well Lease provides:
Bagley agrees for himself, his successors,
and assigns
to be
responsible for and to indemnify Dansie, his successors and assigns,
against any and all liability, losses and damages, of any nature whatever,
and charges and expenses, including court costs and attorneys' fees that
Dansie may sustain or be put to and which arise out of the
operations,
rights and obligations
of Bagley pursuant to this Agreement whether
such liability, loss, damages charges or expenses are the result of the
actions or ommissions [sic\ of Bagley, his employees, agents or otherwise.
Exhibit 151, p. 3,1J 8 (emphasis added).
Again, it is undisputed that the Association was not a party successor or assign to the
Well Lease. Pursuant to the plain language of the Well Lease, the Dansies are entitled to
recover attorneys' fees only from Bagley, his successors or assigns. As set forth earlier, J.
Rodney

Dansie

is the assign of Gerald Bagley. Lastly, the Dansies did not prevail on their

Well Lease claims. Accordingly, the Dansies are not entitled to recover attorneys fees from
the Association pursuant to the Well Lease, either in the trial court or on appeal. See West v.
Case, 2006 U T A p p 325, H 2 1 , 142 P.3d 576, 580-81.
CONCLUSION
It is undisputed the Association is not a party or a successor or an assign of a party to
the Well Lease at issue. Also, unquestionably, the Well Lease violates public policy and is
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unconscionable.

The lower court's findings that the Association did not breach the Well

Lease, the Dansies never offered to pay transportation costs and did not sustain proximately
caused damages, are all supported by compelling evidence the Appellants failed to marshal.
The same is not true for the court's award of $16,334.99 for improvements allegedly made
by the Appellants in 1981-1985. For these compelling reasons, the court's final judgment
should be upheld except for the court's conclusion that the Well Lease is not void as against
public policy and the award for $16,344.00 for improvements allegedly made between 19811985.
Dated this the ? Hi

day of March, 2007.

VANCOTT BAGLEY CORNWALL & McCARTHY

Dale F. Gardiner
Attorneys for Appellee and Cross-Apellant
Hi-Country Estates Homeowners Association
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DEFINITIONS
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(b) "Sewerage corporation" does not include private sewerage companies engaged in disposing of sewage only for their stockholders, or
towns, cities, counties, conservancy districts, improvement districts,
or other governmental units created or organized under any general
or special law of this state.
(20) "Small power production facility" means a facility which:
(a) produces electric energy solely by the use, as a primary energy
source, of biomass, waste, renewable resources, geothermal resources,
or any combination of them;
(b) has a power production capacity that, together with any other
facilities located at the same site, is not greater than 80 megawatts;
and
(c) is a qualifying small power production facility under federal law.
(21) "Telegraph corporation" includes every corporation and person,
their lessees, trustees, and receivers, owning, controlling, operating, or
managing any telegraph line for public service within this state.
(22) "Telegraph line" includes all conduits, ducts, poles, wires, cables,
instruments, and appliances, and all other real estate, fixtures, and
personal property owned, controlled, operated, or managed in connection
with or to facilitate communication by telegraph, whether t h a t communication be had with or without the use of transmission wires.
(23) (a) "Telephone corporation" means any corporation or person, and
their lessees, trustee, receivers, or trustees appointed by any court,
who owns, controls, operates, manages, or resells a public telecommunications service as defined in Section 54-8b-2.
(b) "Telephone corporation" does not mean a corporation, partnership, or firm providing:
(i) intrastate telephone service offered by a provider of cellular,
personal communication systems (PCS), or other commercial
mobile radio service as defined in 47 U.S.C. Sec. 332 t h a t h a s been
issued a covering license by the Federal Communications Commission;
(ii) Internet service; or
(hi) resold intrastate toll service.
(24) "Telephone line" includes all conduits, ducts, poles, wires, cables,
instruments, and appliances, and all other real estate, fixtures, and
personal property owned, controlled, operated, or managed in connection
with or to facilitate communication by telephone whether t h a t communication is had with or without the use of transmission wires.
(25) "Transportation of persons" includes every service in connection
with or incidental to the safety, comfort, or convenience of the person
transported, and the receipt, carriage, and delivery of t h a t person and that
person's baggage.
(26) "Transportation of property" includes every service in connection
with or incidental to the transportation of property, including in particular
its receipt, delivery, elevation, transfer, switching, carriage, ventilation,
refrigeration, icing, dunnage, storage, and hauling, and the transmission
of credit by express companies.
(27) "Water corporation" includes every corporation and person, their
lessees, trustees, and receivers, owning, controlling, operating, or managing any water system for public service within this state. It does not
include private irrigation companies engaged in distributing water only to
their stockholders, or towns, cities, counties, water conservancy districts,
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(C) the rent reserved under the lease does not include any
amount based on or determined by revenues or income of the
lessee.
(ii) Any person t h a t is exempt from classification as a public
utility under Subsection (15)(f)(i) shall continue to be so exempt
from classification following termination of the lessee's right to
possession or use of the electric plant for so long as the former
lessor does not operate the electric plant or sell electricity from
the electric plant. If the former lessor operates the electric plant
or sells electricity, the former lessor shall continue to be so
exempt for a period of 90 days following termination, or for a
longer period that is ordered by the commission. This period may
not exceed one year. A change in rates t h a t would otherwise
require commission approval may not be effective during the
90-day or extended period without commission approval.
(g) "Public utility" does not include any person t h a t provides
financing for, but has no ownership interest in an electric plant, small
power production facility, or cogeneration facility. In the event of a
foreclosure in which an ownership interest in an electric plant, small
power production facility, or cogeneration facility is transferred to a
third-party financer of an electric plant, small power production
facility, or cogeneration facility, then that third-party financer is
exempt from classification as a public utility for 90 days following the
foreclosure, or for a longer period t h a t is ordered by the commission.
This period may not exceed one year.
(h) (i) The distribution or transportation of natural gas for use as
a motor vehicle fuel does not cause the distributor or transporter
to be a "public utility," unless the commission, after notice and a
public hearing, determines by rule that it is in the public interest
to regulate the distributers or transporters, but the retail sale
alone of compressed natural gas as a motor vehicle fuel may not
cause the seller to be a "public utility."
(ii) In determining whether it is in the public interest to
regulate the distributors or transporters, the commission shall
consider, among other things, the impact of the regulation on the
availability and price of natural gas for use as a motor fuel.
(16) "Purchasing utility" means any electrical corporation that is required to purchase electricity from small power production or cogeneration
facilities pursuant to the Public Utility Regulatory Policies Act, 16 U.S.C.
Section 824a-3.
(17) "Railroad" includes every commercial, interurban, and other railway, other t h a n a street railway, and each branch or extension of a railway,
by any power operated, together with all tracks, bridges, trestles, rightsof-way, subways, tunnels, stations, depots, union depots, yards, grounds,
terminals, terminal facilities, structures, and equipment, and all other
real estate, fixtures, and personal property of every kind used in connection with a railway owned, controlled, operated, or managed for public
service in -the transportation of persons or property.
(18) "Railroad corporation" includes every corporation and person, their
lessees, trustees, and receivers, owning, controlling, operating, or managing any railroad for public service within this state.
(19) (a) "Sewerage corporation" includes every corporation and person,
their lessees, trustees, and receivers, owning, controlling, operating,
or managing any sewerage system for public service within this state.
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furnishes gas or electricity to any member or consumers within
the state, for domestic, commercial, or industrial use, for which
any compensation or payment is received, it is considered to be a
public utility, subject to the jurisdiction and regulation of the
commission and this title.
(c) Any corporation or person not engaged in business exclusively
as a public utility as denned in this section is governed by this title in
respect only to the public utility owned, controlled, operated, or
managed by the corporation or person, and not in respect to any other
business or pursuit.
(d) An independent energy producer is exempt from the jurisdiction
and regulations of the commission if it meets the requirements of
Subsection (15)(d)(i), (ii), or (iii), or any combination of these:
(i) the commodity or service is produced or delivered, or both,
by an independent energy producer solely for the uses exempted
in Subsection (7) or for the use of state-owned facilities;
(ii) the commodity or service is sold by an independent energy
producer to an electrical corporation; or
(iii) (A) the commodity or service delivered by the independent
energy producer is delivered to an entity which controls, is
controlled by, or affiliated with the independent energy
producer or to a user located on real property managed by the
independent energy producer; and
(B) the real property on which the service or commodity is
used is contiguous to real property which is owned or
controlled by the independent energy producer. Parcels of
real property separated solely by public roads or easements
for public roads shall be considered as contiguous for purposes of this Subsection (15).
(e) Any person or corporation defined as an electrical corporation or
public utility under this section may continue to serve its existing
customers subject to any order or future determination of the commission in reference to the right to serve those customers.
(f) (i) "Public utility" does not include any person that is otherwise
considered a public utility under this Subsection (15) solely
because of t h a t person's ownership of an interest in an electric
plant, cogeneration facility, or small power production facility in
this state if all of the following conditions are met:
(A) the ownership interest in the electric plant, cogeneration facility, or small power production facility is leased to:
(I) a public utility, and that lease has been approved
by the commission;
(II) a person or government entity t h a t is exempt from
commission regulation as a public utility; or
(III) a combination of Subsections (15)(f)(i)(A)(I) and
(ID;
(B) the lessor of the ownership interest identified in Subsection (15)(f)(i)(A) is:
(I) primarily engaged in a business other t h a n the
business of a public utility; or
(II) a person whose total equity or beneficial ownership is held directly or indirectly by another person
engaged in a business other t h a n the business of a public
utility; and
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(a) gas is made or produced on, and distributed by the maker or
producer through, private property:
(i) solely for the maker's or producer's own use or the use of the
maker's or producer's tenants; and
(ii) not for sale to others;
(b) gas is compressed on private property solely for the owner's own
use or the use of the owner's employees as a motor vehicle fuel; or
(c) gas is compressed by a retailer of motor vehicle fuel on the
retailer's property solely for sale as a motor vehicle fuel.
(10) "Gas plant" includes all real estate, fixtures, and personal property
owned, controlled, operated, or managed in connection with or to facilitate
the production, generation, transmission, delivery, or furnishing of gas,
natural or manufactured, for light, heat, or power.
(11) "Heat corporation" includes every corporation and person, their
lessees, trustees, and receivers, owning, controlling, operating, or managing any heating plant for public service within this state.
(12) (a) "Heating plant" includes all real estate, fixtures, machinery,
appliances, and personal property controlled, operated, or managed in
connection with or to facilitate the production, generation, transmission, delivery, or furnishing of artificial heat.
(b) "Heating plant" does not include either small power production
facilities or cogeneration facilities.
(13) "Independent energy producer" means every electrical corporation,
person, corporation, or government entity, their lessees, trustees, or
receivers, t h a t own, operate, control, or manage a small power production
or cogeneration facility.
(14) "Private telecommunications system" includes all facilities for the
transmission of signs, signals, writing, images, sounds, messages, data, or
other information of any nature by wire, radio, lightwaves, or other
electromagnetic means, excluding mobile radio facilities, t h a t are owned,
controlled, operated, or managed by a corporation or person, including
their lessees, trustees, receivers, or trustees appointed by any court, for
the use of that corporation or person and not for the shared use with or
resale to any other corporation or person on a regular basis.
(15) (a) "Public utility" includes every railroad corporation, gas corporation, electrical corporation, distribution electrical cooperative,
wholesale electrical cooperative, telephone corporation, telegraph
corporation, water corporation, sewerage corporation, h e a t corporation, and independent energy producer not described in Subsection
(15)(d), where the service is performed for, or the commodity delivered
to, the public generally, or in the case of a gas corporation or electrical
corporation where the gas or electricity is sold or furnished to any
member or consumers within the state for domestic, commercial, or
industrial use.
(b) (i) If any railroad corporation, gas corporation, electrical corporation, telephone corporation, telegraph corporation, water corporation, sewerage corporation, heat corporation, or independent
energy producer not described in Subsection (15)(d), performs a
service for or delivers a commodity to the public, it is considered
to be a public utility, subject to the jurisdiction and regulation of
the commission and this title.
(ii) If a gas corporation, independent energy producer not
described in Subsection (15)(d), or electrical corporation sells or
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tricity it has purchased or generated to its members and the public;
and
(b) which is required to distribute or allocate savings in excess of
additions to reserves and surplus to members or patrons on the basis
of patronage.
History: L. 1917, ch. 47, art. 2, § 1; C.L.
1917, § 4782; L. 1925, ch. 12, § 1; R.S. 1933 &
C. 1943, 76-2-1; L. 1948 (1st S.S.), ch. 7, § 1;
1957, c h . 106, § 1; 1959, ch. 94, § 1; 1965, c h .
106, § 1; 1969, ch. 153, § 1; 1984, ch. 50, § 1;
1985, c h . 97, § 1; 1985, ch. 98, § 1; 1985, ch.
180, § 1; 1985, ch. 188, § 1; 1985, ch. 253, § 1;
1986, c h . 13; 1986, c h . 194, § 8; 1986, ch. 215,
§ l ; 1 9 8 9 , c h . 2 0 , § 1; 1992, c h . 227, § 1; 1995,
ch. 173, § 3; 1995, ch. 316, § 6; 1996, ch. 170,
§ 47; 2000, ch. 55, § 1.
A m e n d m e n t N o t e s . — The 1996 amendment, effective July 1, 1996, deleted former
Subsections (12), (14), and (28), denning
"household goods," "motor carrier," and "warehousemen," redesignated the remaining subsections accordingly, deleted references to motor
carriers
and
warehousemen
from

Subsection (14), and made a stylistic change.
The 2000 amendment, effective May 1, 2000,
rewrote Subsection (22) and made stylistic
changes.
Cross-References. — Cities, construction
and operation of utilities, § 10-8-14.
Common carriers or telephone or telegraph
corporations, sales tax, § 59-12-103.
Common carriers to provide services without
discrimination, Utah Const., Art. XII, Sec. 12.
Corporate merger, consolidation and sale of
assets, § 16-10a-1101 et seq.
Industrial Facilities Development Act,
projects exclude property for public utilities, §
11-17-2.
Jurisdiction of commission generally, § 544-1.
Railroads under commission, § 56-1-22.

NOTES TO DECISIONS
2d 359, 353 P.2d 465 (1960).

ANALYSIS

Jurisdiction of commission.
Liability of utility's customers.
Municipal water systems.
Public and private carriers distinguished.
—Railroads and railways.
Public utility.
—Land and water corporation.
—Municipal utihty.
—Nonprofit entities.
—Shopping center.

Municipal w a t e r s y s t e m s .
City operating a water system was not subject to the jurisdiction of the commission in the
sale of surplus water outside of the city limits.
County Water Sys. v. Salt Lake City, 3 Utah 2d
46, 278 R2d 285 (1954) (decided before 1995
deletion of surplus sale provisions).
Public and private carriers distinguished.
A common or pubhc carrier is one who, by
virtue of his business or calling or holding out,
undertakes for compensation to transport persons or property, or both, from one place to
another for all who choose to employ him.
State may not, by legislative fiat or by regulating orders of commission, convert mere private contracts or mere private business into
pubhc utihty or make its owner a "common
carrier." State ex rel. Pub. Utils. Comm'n v.
Nelson, 65 Utah 457, 238 P. 237, 42 A.L.R. 849
(1925).
Person operating bus from city to camp under
contract with association operating camp providing for transportation of camp guests and
their baggage at certain daily rate, and who
transported such guests exclusively with only
few exceptions, was not common carrier. State
ex rel. Pub. Utils. Comm'n v. Nelson, 65 U t a h
457, 238 P. 237, 42 A.L.R. 849 (1925).
Private carrier cannot be subjected to requirements of common carrier, but person cannot, by execution of contract, change character

J u r i s d i c t i o n of c o m m i s s i o n .
Jurisdiction of commission is not dependent
upon validity or invalidity of any ordinance.
Union Pac. R.R. v. Pubhc Serv. Comm'n, 103
Utah 186, 134 P.2d 469 (1943).
Commission's decision construing its authority to exclude one-way paging services had a
reasonable basis and represented a strict construction of the s t a t u t e s authorizing jurisdiction. Williams v. Public Serv. Comm'n, 754 P.2d
41 (Utah 1988).
Liability of utility's c u s t o m e r s .
A gas company t h a t delivers its product to
the pubhc is a pubhc utihty and subject to the
control and regulation of the commission, and a
customer of the utihty, who is not himself
negligent, should not be held liable for the
negligence of the utility t h a t causes an injury to
a third person simply because he availed himself of t h e services or commodity offered by the
utihty. Sullivan v. U t a h Gas Serv. Co., 10 U t a h
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(21) "Telegraph line" includes all conduits, ducts, poles, wires, cables,
instruments, and appliances, and all other real estate, fixtures, and
personal property owned, controlled, operated, or managed in connection
with or to facilitate communication by telegraph, whether t h a t communication be had with or without the use of transmission wires.
(22) (a) "Telephone corporation" means any corporation or person, and
their lessees, trustee, receivers, or trustees appointed by any court,
who owns, controls, operates, manages, or resells a public telecommunications service as defined in Section 54-8b-2.
(b) "Telephone corporation" does not mean a corporation, partnership, or firm providing:
(i) intrastate telephone service offered by a provider of cellular,
personal communication systems (PCS), or other commercial
mobile radio service as defined in 47 U.S.C. Sec. 332 that has been
issued a covering license by the Federal Communications Commission;
(ii) Internet service; or
(hi) resold intrastate toll service.
(23) "Telephone line" includes all conduits, ducts, poles, wires, cables,
instruments, and appliances, and all other real estate, fixtures, and
personal property owned, controlled, operated, or managed in connection
with or to facilitate communication by telephone whether t h a t communication is had with or without the use of transmission wires.
(24) "Transportation of persons" includes every service in connection
with or incidental to the safety, comfort, or convenience of the person
transported, and the receipt, carriage, and delivery of t h a t person and his
baggage.
(25) "Transportation of property" includes every service in connection
with or incidental to the transportation of property, including in particular
its receipt, delivery, elevation, transfer, switching, carriage, ventilation,
refrigeration, icing, dunnage, storage, and hauling, and the transmission
of credit by express companies.
(26) "Water corporation" includes every corporation and person, their
lessees, trustees, and receivers, owning, controlling, operating, or managing any water system for public service within this state. It does not
include private irrigation companies engaged in distributing water only to
their stockholders, or towns, cities, counties, water conservancy districts,
improvement districts, or other governmental units created or organized
under any general or special law of this state.
(27) "Water system" includes all reservoirs, tunnels, shafts, dams,
dikes, headgates, pipes, flumes, canals, structures, and appliances, and all
other real estate, fixtures, and personal property owned, controlled,
operated, or managed in connection with or to facilitate the diversion,
development, storage, supply, distribution, sale, furnishing, carriage,
appointment, apportionment, or measurement of water for power, fire
protection, irrigation, reclamation, or manufacturing, or for municipal,
domestic, or other beneficial use. It does not include private irrigation
companies engaged in distributing water only to their stockholders.
(28) "Wholesale electrical cooperative" includes every electrical corporation:
(a) which is in the business of the wholesale distribution of elec20
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power production facility, or cogeneration facility. In the event of a
foreclosure in which an ownership interest in an electric plant, small
power production facility, or cogeneration facility is transferred to a
third-party financer of an electric plant, small power production
facility, or cogeneration facility, then t h a t third-party financer is
exempt from classification as a public utility for 90 days following the
foreclosure, or for a longer period t h a t is ordered by the commission.
This period may not exceed one year.
(h) (i) The distribution or transportation of natural gas for use as
a motor vehicle fuel does not cause the distributor or transporter
to be a "public utility," unless the commission, after notice and a
public hearing, determines by rule t h a t it is in the public interest
to regulate the distributers or transporters, but the retail sale
alone of compressed natural gas as a motor vehicle fuel may not
cause the seller to be a "public utility"
(ii) In determining whether it is in the public interest to
regulate the distributors or transporters, the commission shall
consider, among other things, the impact of the regulation on the
availability and price of natural gas for use as a motor fuel.
(15) "Purchasing utility" means any electrical corporation t h a t is required to purchase electricity from small power production or cogeneration
facilities p u r s u a n t to the Public Utility Regulatory Policies Act, 16 U.S.C.
Section 824a-3.
(16) "Railroad" includes every commercial, interurban, and other railway, other t h a n a street railway, and each branch or extension of a railway,
by any power operated, together with all tracks, bridges, trestles, rightsof-way, subways, tunnels, stations, depots, union depots, yards, grounds,
terminals, terminal facilities, structures, and equipment, and all other
real estate, fixtures, and personal property of every kind used in connection with a railway owned, controlled, operated, or managed for public
service in the transportation of persons or property.
(17) "Railroad corporation" includes every corporation and person, their
lessees, trustees, and receivers, owning, controlling, operating, or managing any railroad for public service within this state.
(18) "Sewerage corporation" includes every corporation and person,
their lessees, trustees, and receivers, owning, controlling, operating, or
managing any sewerage system for public service within this state. It does
not include private sewerage companies engaged in disposing of sewage
only for their stockholders, or towns, cities, counties, conservancy districts, improvement districts, or other governmental units created or
organized under any general or special law of this state.
(19) "Small power production facility" means a facility which:
(a) produces electric energy solely by the use, as a primary energy
source, of biomass, waste, renewable resources, geothermal resources,
or any combination of them;
(b) h a s a power production capacity which, together with any other
facilities located at the same site, is not greater t h a n 80 megawatts;
and
(c) is a qualifying small power production facility under federal law.
(20) "Telegraph corporation" includes every corporation and person,
their lessees, trustees, and receivers, owning, controlling, operating, or
managing any telegraph line for public service within this state.
19
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54-2-2. Definition of "person."
As used in this chapter, "person" includes all individuals, corporations,
partnerships, associations, trusts, and companies and their lessees, trustees,
and receivers.
History: C. 1953, 54-2-2, e n a c t e d by L.
1989, ch. 20, § 2.

CHAPTER 3
DUTIES OF PUBLIC UTILITIES
Section
54-3-1

Section

Charges must be just; service adequate; rules reasonable [Effective until July 1, 2001].
Charges must be just, service adequate, rules reasonable [Effective July 1, 2001].
54-3-2
Schedules of rates and classification — Right of inspection —
Changes by commission.
54-3-3.
Changes by utilities in schedules
— Notice.
54-3-4.
Joint tariffs.
54-3-5, 54-3-6. Repealed.
54-3-7
Charges not to vary from schedules — Refunds and rebates forbidden — Exceptions.
Preferences forbidden — Power of
54-3-8.
commission to determine facts.
Repealed.
54-3-8.1.
54-3-8.5.
Rate on electricity for agricultural
irrigation or drainage
54-3-9.
Sliding scale of charges — Control
by commission.
54-3-10.
Interchange of business required
54-3-11 to 54-3-14. Repealed
54-3-15 to 54-3-18. Renumbered.
54-3-19.
Long and short distance service —

54-3-1.

54-3-20
54-3-21.

54-3-22.
54-3-23.
54-3-24.
54-3-25

54-3-26.

Through
and
intermediate
rates.
Repealed.
Commission to be furnished information and copies of records —
Hearings before commission to
be public — Privilege [Effective
until July 1, 2001].
Commission to be furnished information and copies of records —
Adjudicative hearings before
commission to be public —
Privilege [Effective July 1,
2001].
Required reports
Commission's orders must be
obeyed.
Hostage situation — Telephone
communication prevention.
Telephone corporations — Pubhshing special purpose district
names and telephone numbers.
Retention of unclaimed capital
credits by electric and telephone
cooperatives — Use of retained
monies — Reporting requirements.

Charges must be just; service adequate; rules reasonable [Effective until July 1, 2001].

All charges made, demanded or received by any public utility, or by any two
or more public utilities, for any product or commodity furnished or to be
furnished, or for any service rendered or to be rendered, shall be just and
reasonable. Every unjust or unreasonable charge made, demanded or received
for such product or commodity or service is hereby prohibited and declared
unlawful. Every public utility shall furnish, provide and maintain such service,
instrumentalities, equipment and facilities as will promote the safety, health,
comfort and convenience of its patrons, employees and the public, and as will
be in all respects adequate, efficient, just and reasonable. All rules and
regulations made by a public utility affecting or pertaining to its charges or
service to the public shall be just and reasonable. The scope of definition "just
23
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and reasonable" may include, but shall not be limited to, the cost of providing
service to each category of customer, economic impact of charges on each
category of customer, and on the well-being of the state of Utah; methods of
reducing wide periodic variations in demand of such products, commodities or
services, and means of encouraging conservation of resources and energy.

Charges must be just, service adequate,
rules reasonable [Effective July 1, 2001].
(1) (a) Each charge made, demanded, or received by any public utility for
any product or commodity furnished or to be furnished, or for any service
rendered or to be rendered, shall be just and reasonable.
(b) Any unjust or unreasonable charge made, demanded, or received for
a product, commodity, or service specified in Subsection (l)(a) is prohibited.
(2) Each public utility shall furnish, provide, and maintain service, instrumentalities, equipment, and facilities that:
(a) will promote the safety, health, comfort, and convenience of its
patrons, employees, and the public; and
(b) be in all respects adequate, efficient, just and reasonable.
(3) Each rule or regulation made by a public utility affecting or pertaining
to its charges or service to the public shall be just and reasonable.
(4) The application of a just and reasonable standard to the charges, service,
instrumentalities, equipment, facilities, rules, and regulations of a public
utility shall be consistent with the balancing of interests as prescribed in
Section 54-1-1.
History: L. 1917, ch. 47, art. 3, § 1; C.L.
1917, § 4783; R.S. 1933 & C. 1943, 76-3-1; L.
1977, ch. 206, § 1; 2000, ch. 352, § 10.
A m e n d m e n t N o t e s . — The 2000 amend-

ment, effective July 1, 2001, deleted the second
sentence in Subsection (3), relating to the scope
of the definition of "just and reasonable"; added
Subsection (4); and made stylistic changes.

NOTES TO DECISIONS
ANALYSIS

Discontinuance of service to customer.
Discontinuance of station.
Duties of motor carriers.
Factors considered.
Judicial notice.
Powers of commission.
Powers of courts.
Cited.
D i s c o n t i n u a n c e of service to customer.
Telephone company is not entitled to disconnect family home telephone upon which all1
current charges are paid for failure by a mem-ber of the family to pay charges for a separate3
business telephone. Josephson v. Mountaini
Bell, 576 P.2d 850 (Utah 1978).
D i s c o n t i n u a n c e of station.
In hearing before commission to discontinue2
operation of agency station, evidence in separate hearing for discontinuance in another case3
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could not be considered by commission although the two stations were comparatively
near each other and existed under essentially
same physical conditions and served communities engaged in similar pursuits. Los Angeles &
S.L.R.R. v. Public Utils. Comm'n, 81 U t a h 286,
17 P.2d 287 (1932).
In determining whether the commission
acted reasonably in denying a railroad's application for permission to discontinue a station as
an agency station during the winter months,
both the cost-revenue factor and the reasonable
service factor would be considered by the Supreme Court. Los Angeles & S.L.R.R. v. Public
Serv. Comm'n, 121 Utah 209, 240 P.2d 493
(1952), rehearing denied and modified, 122
Utah 589, 253 P.2d 355 (1953).
D u t i e s of m o t o r carriers.
The duty owed by a common carrier to its
passengers for hire is greater than t h a t owed to
guests and the general public. Although the
test in both cases is the care of an ordinary,
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prudent person under the existing facts and
circumstances, the relationship of carrier to its
passengers for hire is a circumstance requiring
more foresight and greater caution than is
owed to guests or the public generally. Johnson
v. Lewis, 121 Utah 218, 240 P.2d 498 (1952).
Factors c o n s i d e r e d .
Commission's determination on application
to change railroad station from an agency to a
nonagency station depends upon all of the circumstances and facts bearing upon the situation and not upon the cost and revenue alone;
even though the cost of rendering a service
would be more t h a n the actual revenue received, this fact alone would not necessarily be
sufficient to permit the railroad to discontinue
this service or facihty. The findings of the
commission in this regard, if supported by
substantial evidence, will not be disturbed. If
the station is to continue at all, there may be a
certain minimum of service or facility which
would have to be furnished regardless of the
cost-revenue factor in order to satisfy the requirements of this section. Los Angeles &
S.L.R.R. v. Public Utils. Comm'n, 80 Utah 455,
15 R2d 358 (1932).
Judicial n o t i c e .
Commission may take judicial notice of facts
of which court can take judicial notice. Los
Angeles & S.L.R.R. v. Public Utils. Comm'n, 81
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Utah 286, 17 P.2d 287 (1932).
P o w e r s of c o m m i s s i o n .
The commission may set aside a contract on
ground that rate or charge as fixed by the
contract was unreasonably high and may fix a
lower rate or charge. Logan City v. Public Utils.
Comm'n, 72 Utah 536, 271 P. 961 (1928). (See
also § 54-4-4.)
When determining a utility's "just and reasonable" rate of return on equity, the commission has the authority to consider the utility's
affiliate relationships and how they affect the
quality of service. Mountain Fuel Supply Co. v.
Public Serv. Comm'n, 861 P.2d 414 (Utah 1993).
P o w e r s of courts.
Fact that this section prohibits unjust and
unreasonable charges by a utility for services
does not confer authority upon Supreme Court
to modify an order of the commission, or to
uphold an order in part and set it aside in part,
since the determination of whether a rate or
charge is unreasonable or unjust is placed by
law in the commission and not in the courts.
Mountain States Tel. & Tel. Co. v. Public Serv.
Comm'n, 107 Utah 502, 155 P 2 d 184, rehearing
denied, 107 Utah 530, 158 P.2d 935 (1945).
Cited in Stewart v. U t a h Pub. Serv. Comm'n,
885 P.2d 759 (Utah 1994).

COLLATERAL REFERENCES
U t a h L a w Review. — Note, Regulation,
Competition and Your Local Power Company,
1974 Utah L. Rev. 785.
CP National Corp. v. Public Service Commission: The Jurisdictional Ambiguity Surrounding Municipal Power Systems, 1982 Utah L.
Rev. 913.
B r i g h a m Young L a w Review. — Cellular
Mobile Radio Telecommunications: Regulating
an Emerging Industry, 1983 B.Y.U. L. Rev. 305.
Am. Jur. 2d. — 64 Am. Jur. 2d Public Utilities §§ 16, 38, 133 et seq.
C.J.S. — 73B C.J.S. Public Utilities §§ 8, 15
et seq.
A.L.R. — Liability of electric power or light
company to patron for interruption, failure or
inadequacy of power, 4 A.L.R.3d 594.
Liability of carrier by land for damage to
goods resulting from improper packing by carrier, 7 A.L.R.3d 723.
Owning, leasing or otherwise engaging in
business of furnishing services for taxicabs as
basis of tort liability for acts of taxi driver
under respondeat superior doctrine, 8 A.L.R.3d
818.
Water distributor's liability for injury due to
condition of service lines, meters and the like,

which serve individual consumer, 20 A.L.R.3d
1363.
Liability, because of improper loading, of railroad to consignee or his employee injured while
unloading car, 29 A.L.R.3d 1039.
Right or duty to refuse telephone, telegraph,
or other wire service in aid of illegal gambling
operations, 30 A.L.R.3d 1143.
Right of telephone or telegraph company to
refuse, or discontinue, service because of use of
improper language, 32 A.L.R.3d 1041.
Liability in connection with fire or explosion
incident to bulk storage, transportation, delivery, loading or unloading of petroleum products, 32 A.L.R.3d 1169.
Liability of air carrier for injury to, or death
of, passenger on charter flight, 41 A.L.R.3d 455.
Right of municipality to refuse services provided by it to resident for failure of resident to
pay for other unrelated services, 60 A.L.R.3d
714.
Liability of telephone company to subscriber
for failure or interruption of service, 67
A.L.R.3d 76.
Right of public utility to deny service at one
address because of failure to pay for past service rendered at another, 73 A.L.R.3d 1292.
Liability for overflow of water confined or
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diverted for public water power purposes, 91
A.L.R.3d 1065.
Liability of telephone company for injury by
noise or electric charge transmitted over line,
99 A.L.R.3d 628.
Telephone company's liability for disclosure
of number or address of subscriber holding
unlisted number, 1 A.L.R.4th 218.
Liability of one other than electric power or
light company or its employee for interruption,
failure, or inadequacy of electric power, 15
A.L.R.4th 1148.
Liability of telephone company for injury
resulting from condition or location of telephone booth, 17 A.L.R.4th 1308.
Liability for personal injury or death allegedly resulting from television or radio broadcast, 20A.L.R.4th 327.
Liability of land carrier to passenger who
becomes victim of third party's assault on or

54-3-2.

about carrier's vehicle or premises, 34
A.L.R.4th 1054.
Liability of land carrier to passenger who
becomes victim of another passenger's assault,
43 A.L.R.4th 189.
Liability of telephone company for mistakes
in or omissions from its directory, 47 A.L.R.4th
882.
Liability of electric utility to nonpatron for
interruption or failure of power, 54 A.L.R.4th
667.
Public utility's right to recover cost of nuclear
power plants abandoned before completion, 83
A.L.R.4th 183.
Liability of motorbus carrier or driver for
death of, or injury to, discharged passenger
struck by other vehicle, 16 A.L.R.5th 1.
Debtor's protection under 11 USCS § 366
against utility service cutoff, 83 A.L.R. Fed.
207.

Schedules of rates and classification — Right of
inspection — Changes by commission.

(1) Under the rules and regulations made by the commission, every public
utility shall file with the commission within the time and in the form as the
commission may designate, and shall print and keep open to public inspection,
schedules showing all rates, tolls, rentals, charges, and classifications collected
or enforced, or to be collected or enforced, together with all rules, regulations,
contracts, privileges, and facilities which in any manner affect or relate to
rates, tolls, rentals, charges, classifications, or service.
(2) Except for motor carriers exempted under federal law, nothing in this
section shall prevent the commission from approving or fixing rates, tolls,
rentals, or charges from time to time greater, or less, than those shown by the
schedules.
(3) The commission shall have power, in its discretion, to determine and
prescribe, by order, changes in the form of the schedules referred to in this
section as it may find expedient, and to modify the requirements of any of its
orders or rules or regulations in respect to any matters described in this
section.
History: L. 1917, ch. 47, art. 3, § 1; C.L.
1917, § 4784; R.S. 1933 & C. 1943, 76-3-2; L.
1995, ch. 316, § 7; 1996, c h . 170, § 48.
A m e n d m e n t N o t e s . — The 1996 amendment, effective July 1, 1996, deleted former
Subsections (1) to (3), requiring publication by

motor carriers of schedules of rates, fares,
charges, and classifications, and made related
changes in the remaining subsections.
Cross-References. — Common carriers to
provide services without discrimination, Utah
Const., Art. XII, Sec. 12.

COLLATERAL REFERENCES
Am. Jur. 2d. — 64 Am. Jur. 2d Public Utilities § 79 et seq.

C.J.S. — 73B C.J.S. Public Utilities § 45.
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improvement districts, or other governmental units created or organized
under any general or special law of this state.
(28) (a) "Water system" includes all reservoirs, tunnels, shafts, dams,
dikes, headgates. pipes, flumes, canals, structures, and appliances,
and all other real estate, fixtures, and personal property owned,
controlled, operated, or managed in connection with or to facilitate the
diversion, development, storage, supply, distribution, sale, furnishing,
carriage, appointment, apportionment, or measurement of water for
power, fire protection, irrigation, reclamation, or manufacturing, or
for municipal, domestic, or other beneficial use.
(b) "Water system" does not include private irrigation companies
engaged in distributing water onty to their stockholders.
(29) "Wholesale electrical cooperative" includes every electrical corporation that is:
(a) in the business of the wholesale distribution of electricity it has
purchased or generated to its members and the public; and
(b) required to distribute or allocate savings in excess of additions
to reserves and surplus to members or patrons on the basis of
patronage.
History: L. 1917, ch. 47, art. 2, § 1; C.L
1917, § 4782; L. 1925, ch. 12,^ 1;R.S. 1933 &
C. 1943, 76-2-1; L. 1948 (1st S.S.), ch. 7, § 1
1957, ch. 106, § 1; 1959, ch. 94, $ 1; 1965, ch
106, § 1; 1969, ch. 153, § 1; 1984, ch. 50, § 1
1985, ch. 97, § 1; 1985, ch. 98, § 1; 1985, ch
180, § l ; 1 9 8 5 , c h . 188. § 1; 1985, ch. 253, § 1
1986, ch. 13; 1986, ch. 194, § 8; 1986, ch. 215
§ 1;1989, c h . 2 0 , § 1: 1992, ch. 227, § 1; 1995

ch. 173, § 3; 1995, ch. 316, § 6; 1996, ch. 170,
§ 47; 2000, ch. 55, § 1; 2001, ch. 212, § 1.
A m e n d m e n t N o t e s . — The 2001 amendment, effective April 30, 2001, added Subsection (6), redesignating the following subsections
accordingly;
inserted
"distribution
electrical cooperative'' in Subsection (15)(a);
and made several designation, stylistic, and
i elated changes throughout.

CHAPTER 3
DUTIES OF PUBLIC UTILITIES
Section
54-3-1.
54-3-7.

54-3-8
54-3-21

Section
Charges must be just, service adequate; rules reasonable
Charges not to vary from schedules — Refunds and rebates forbidden — Exceptions
Preferences forbidden — Power of
commission to determine facts
Commission to be furnished infor-

54-3-27.
54-3-28.

mation and copies of records —
Hearings before commission to
be public — Privilege.
Public utility easement
Notice required of certain public
utilities before preparing or
amending a long-range plan or
acquiring certain property.

54-3-1. Charges must be just; service adequate; rules reasonable
Compiler's N o t e s . — Laws 2001, ch 24, § 1
repeals Laws 2000, ch. 352, which amended
this section on July 1, 2001, effective April 30.

2001. Thus, the amendment of this section by
Laws 2000, ch. 352, § 10 is not given effect.
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Am. Jur. 2d. — 64 Am. Jur. 2d Public Utahties § 79 et seq.

54-3-5, 54-3-6.

C.J.S. — 73B C J S Public Utilities § 44 et
seq.

Repealed.

Repeals. — Section 54-3-5 (L. 1917, ch. 47,
art. 3, § 5, C.L. 1917, § 4787[5]; R S. 1933 & C.
1943, 76-3-5), relating to through rates between points within or without state, was repealed by Laws 1983, ch 248, § 1.

Laws 1996, ch 170, § 63 repeals § 54-3-6, as
last amended by L 1955, ch. 316, § 8, requiring
motor carriers to publish and follow schedules
of rates, fares, charges, and classifications, effective July 1, 1996

54-3-7. Charges not to vary from schedules — Refunds
and rebates forbidden — Exceptions.
Except as in this chapter otherwise provided, no public utility shall charge,
demand, collect or receive a greater or less or different compensation for any
product or commodity furnished or to be furnished, or for any service rendered
or to be rendered, t h a n the rates, tolls, rentals and charges applicable to such
products or commodity or service as specified in its schedules on file and in
effect at the time; nor shall any such public utility refund or remit, directly or
indirectly, in any manner or by any device, any portion of the rates, tolls,
rentals and charges so specified; nor extend to any person any form of contract
or agreement, or any rule or regulation, or any facility or privilege except such
as are regularly and uniformly extended to all corporations and persons;
provided, t h a t the commission may, by rule or order, establish such exceptions
from the operation of this prohibition as it may consider just and reasonable as
to any public utility.
History: L. 1917, c h . 47, art. 3, § 6; C.L.
1917, § 4788; R.S. 1933 & C. 1943, 76-3-7.
NOTES TO DECISIONS
S p e c i a l c o m m o d i t y rate.
When a shipper is subject to the same circumstances underlying another shipper's special commodity rate, it nevertheless cannot
claim it has been discriminated against because it is charged a general commodity tariff if
the shipper's carrier has not applied for a

special commodity rate prior to the hauling in
question. Ruling otherwise would create a loophole in the fundamental principle t h a t all
ratemaking must be prospective. American Salt
Co. v. W.S. Hatch Co , 748 P.2d 1060 (Utah
1987).

COLLATERAL REFERENCES
A m . Jur. 2d. — 64 Am. Jur. 2d Public Utilities § 79 et seq.

C.J.S. — 73B C.J.S. Public Utilities § 15 et
seq.

54-3-8. Preferences forbidden — Power of commission to
determine facts.
(1) No public utility shall, as to rates, charges, service, facilities or in any
other respect, make or grant any preference or advantage to any person, or
subject any person to any prejudice or disadvantage. No public utility shall
28

DUTIES OF PUBLIC UTILITIES

54-3-8

establish or maintain any unreasonable difference as to rates, charges, service
or facilities, or in any other respect, either as between localities or as between
classes of service.
(2) The commission shall have power to determine any question of fact
arising under this section.
History: L. 1917, c h . 47, art. 3, § 7; C.L.
1917, § 4789; R.S. 1933 & C. 1943, 76-3-8;
1998, c h . 265, § 1.

A m e n d m e n t N o t e s . — The 1998 amendment, effective March 21, 1998, divided the
provision, adding the (1) and (2) designations.

NOTES TO DECISIONS
or one hotel company as against others. Kenyon
Hotel Co. v. Oregon Short Line R.R., 62 Utah
364, 220 P. 382, 33 A.L.R. 343 (1923). (See
Oregon Short Line R.R. v. Davidson, 33 Utah
370, 94 P. 10, 16 L.R.A. (N.S.) 777, 14 Ann. Cas.
489 (1908), where the authorities are collated.)

ANALYSIS

Determining whether rate is preferential.
Fair and reasonable return.
Increase in rates.
Operation and effect of section.
Preferences by railroads.
Rate preference for senior citizens.
Special commodity rate.
"Unreasonable difference."

Rate preference for senior citizens.
While it cannot be concluded that the Legislature has flatly precluded a senior citizens
electric rate that is lower t h a n t h e rate for other
residential consumers, commission's findings
were inadequate as a matter of law to support
its order establishing such a senior citizens rate
where the whole basis for the rate was the
commission's findings that, as a general proposition, senior citizens on the average receive
less gross income and consume less electric
power than other residential consumers, and
the commission did not explain why the lower
average income and smaller consumption of
senior citizens warranted treating them differently from other residential consumers for rate
purposes. Mountain States Legal Found, v.
Utah Pub. Serv. Comm'n, 636 P.2d 1047 (Utah
1981).

D e t e r m i n i n g w h e t h e r rate i s preferential.
The standards in § 54-3-1 m u s t be considered, at least to some extent, in determining
whether a rate accorded one group of consumers is preferential. Mountain States Legal
Found, v. U t a h Pub. Serv. Comm'n, 636 P.2d
1047 (Utah 1981).
Fair a n d r e a s o n a b l e r e t u r n .
Telephone company was entitled to rates t h a t
would give it fair and reasonable return on fair
value of its property used and useful in service.
Mountain States Tel. & Tel. Co. v. Public Utils.
Comm'n, 8 F. Supp. 307 (D. U t a h 1934).
I n c r e a s e i n rates.
This section prohibits a utility from establishing or maintaining discriminatory or preferential rates or charges, or any unreasonable
difference as to rates, charges, or service between localities or classes of service. It does not
prevent commission from authorizing increase
of rates in proper case. Logan City v. Public
Utils. Comm'n, 77 U t a h 442, 296 P. 1006 (1931).

Special c o m m o d i t y rate.
When a shipper is subject to the same circumstances underlying another special commodity rate, it cannot claim it has been discriminated against because it is charged a
general commodity tariff if the shipper's carrier
has not applied for a special commodity rate
prior to the hauling in question. Ruling otherwise would create a loophole in the fundamental principle that ah ratemaking must be prospective. American Salt Co. v. W.S. Hatch Co.,
748 P.2d 1060 (Utah 1987).

O p e r a t i o n a n d effect of s e c t i o n .
While this section bans all preferences or
discriminations between persons, it only bans
unreasonable preferences or discriminations as
between classes of service. Mountain States
Legal Found, v. U t a h Pub. Serv. Comm'n, 636
P.2d 1047 (Utah 1981).

"Unreasonable difference."
Provision prohibiting any "unreasonable difference" as to rates between localities does not
justify confiscatory action by commission in
removal of discrimination. Mountain States
Tel. & Tel. Co. v. Public Utils. Comm'n, 8 F.
Supp. 307 (D. Utah 1934).

P r e f e r e n c e s by railroads.
A railroad company, in providing space for
vehicles on its own ground for those who may
solicit trade or patronage, may prefer one
transportation company as against all others,
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DUTIES OF PUBLIC UTILITIES

54-3-8

NOTES TO DECISIONS
ANALYSIS
Factois consideied
Cited
Factors considered.
A gas rate inciease in favor of the gas company was impropei because the Public Service
Commission's safety lationale was neithei an
adequate nor a fan and lational basis for de-

paitmg fiom its prudence leview standaid, the
commission e n e d b}' failing to hold the gas
company to its burden of showing t h a t the
inciease was just and leasonable Comm of
Consumer Servs v PSC, 2003 UT 29, 479 U t a h
Adv Rep 3, 75 P3d 481
Cited

in

2004 U T 38

Bradshaw v Wilkinson Water Co ,
4
" Utah Adv Rep 3, 94 P3d 242

54-3-7. Charges not to vary from schedules — Refunds
and rebates forbidden — Exceptions.
Except as provided in this chapter or Chapter 8b, Public Telecommunications Law, no public utility shall charge, demand, collect or receive a greater or
less or different compensation for any product or commodity furnished or to be
furnished, or for any service rendered or to be rendered, than the rates, tolls,
rentals and charges applicable to such products or commodity or service as
specified in its schedules on file and in effect at the time; nor shall any such
public utility refund or remit, directly or indirectly, in any manner or by any
device, any portion of the rates, tolls, rentals and charges so specified; nor
extend to any person any form of contract or agreement, or any rule or
regulation, or any facility or privilege except such as are regularly and
uniformly extended to all corporations and persons; provided, t h a t the commission may, by rule or order, establish such exceptions from the operation of
this prohibition as it may consider just and reasonable as to any public utility.
History: L. 1917, ch. 47, a r t . 3, § 6; C.L.
1917, § 4788; R.S. 1933 & C. 1943, 76-3-7;
2005, ch. 5, § 1.

A m e n d m e n t N o t e s . — The 2005 amendment, effective May 2, 2005, added the reference to Chapter 8b and made a stylistic change

NOTES TO DECISIONS
N o t i c e of violation.
Because Public Service Commission unequivocally informed telephone company t h a t its
policy of charging toll calls violated its tariff,
the company should have been on notice that it
was varying from its schedule in violation of

this subject and would be subject to appropriate
penalties Thus, there was no due process violation even though the company was only on
specific notice of violating § 54-3-1 Beehive
Tel Co v PSC, 2004 UT 18, 494 Utah Adv Rep
3, 89 P 3 d 131

54-3-8, Preferences forbidden — P o w e r of commission to
determine facts.
(1) Except as provided in Chapter 8b, Public Telecommunications Law, a
public utility may not:
(a) as to rates, charges, service, facilities or in any other respect, make
or grant any preference or advantage to any person, or subject any person
to any prejudice or disadvantage; and
(b) establish or maintain any unreasonable difference as to rates,
charges, service or facilities, or in any other respect, either as between
localities or as between classes of service.
(2) The commission shall have power to determine any question of fact
arising under this section.

54-3-21

PUBLIC UTILITIES

History: L. 1917, ch. 47, art. 3, § 7; C.L.
1917, § 4789; R.S. 1933 & C. 1943, 76-3-8;
1998, ch. 265, § 1; 2005, ch. 5, § 2.
A m e n d m e n t N o t e s . — The 2005 amend

12

ment, effective May 2, 2005, subdivided Subsec
tion (1) and added the exception to the beginning

NOTES TO DECISIONS
Cited in Bradshaw v Wilkinson Water Co ,
2004 UT 38, 499 Utah Adv Rep 3, 94 P 3d 242

54-3-21. Commission to be furnished information and
copies of records — Hearings before commission
to be public — Privilege.
Compiler's N o t e s . — Laws 2001, ch 24, § 1
repeals Laws 2000, ch 352, which amended
this section on July 1, 2001, effective April 30,

2001 Thus, the amendment of this section by
Laws 2000, ch 352, § 11 is not given effect

54-3-27. Public utility easement.
(1) As used in this section, "public utility easement" means the area on a
recorded plat map or other recorded document that is dedicated to the use and
installation of public utility facilities.
(2) (a) A public utility easement provides a public utility with:
(i) the right to install, maintain, operate, repair, remove, replace, or
relocate public utility facilities; and
(ii) the rights of ingress and egress within the public utility
easement for public utility employees, contractors, and agents,
(b) Notwithstanding Subsection (3), a public utility shall restore or
repair, at the expense of the public utility, any fence, grass, soil, shrubbery,
bushes, flowers, other low level vegetation, sprinkler system, irrigation
system, gravel, flat concrete, or asphalt damaged or displaced from the
exercise of the easement rights described in Subsection (2)(a).
(3) Except as provided in Subsection (2)(b), if a property owner places
improvements to land that interfere with the easement rights described in
Subsection (2)(a), the property owner shall bear the risk of loss or damage to
those improvements resulting from the exercise of the easement rights
described in Subsection (2)(a).
(4) (a) Except as provided in Subsection (4)(b), a public utility easement is
nonexclusive and may be used by more than one public utility.
(b) Notwithstanding Subsection (4)(a), a public utility may not:
(i) interfere with any facility of another public utility within the
public utility easement; or
(ii) infringe on the legally required distances of separation between
public utility facilities required by federal, state, or local law.
(5) A subdivision plat that includes a public utility easement may not be
recorded unless the subdivider has provided the municipality or county with
proof t h a t each public utility as identified by the municipality or county as
holding an interest in the public utility easement has, as a courtesy, been
notified at least 14 calendar days prior to recording.
History: C. 1953, 54-3-27, e n a c t e d by L.
2004, c h . 64, § 2.
Compiler's N o t e s . —Another § 54-3-27 was

enacted at the 2004 session, t h a t section has
been recompiled by the Office of Legislative
Research and General Counsel as § 54-3-28
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UTAH RULES OF EVIDENCE

Rule 603

during testimony, 82 A.L.R.4th 1038.
Permissibility of testimony by telephone in
state trial, 85 A.L.R.4th 476.
Sufficiency of evidence that witness in criminal case was hypnotized, for purposes of determining admissibility of testimony given under
hypnosis or of hypnotically enhanced testimony, 16 A.L.R.5th 841.

Competency of one spouse to testify against
other in prosecution for offense against third
party as affected by fact t h a t offense against
spouse was involved in same transaction, 74
A.L.R.4th 277.
Admissibility of hypnotically refreshed or enhanced testimony, 77 A.L.R.4th 927.
Propriety and prejudicial effect of third party
accompanying or rendering support to witness

Rule 602. Lack of personal knowledge.
A witness may not testify to a matter unless evidence is introduced sufficient
to support a finding t h a t the witness has personal knowledge of the matter.
Evidence to prove personal knowledge may, but need not, consist of the
witness' own testimony. This rule is subject to the provisions of Rule 703,
relating to opinion testimony by expert witnesses.
(Amended effective October 1, 1992.)
A d v i s o r y Committee N o t e . — This rule is
the federal rule, verbatim, and embodies the

substance of Rule 10 [Rule 19], Utah Rules of
Evidence (1971).

NOTES TO DECISIONS
Incomplete memory.
Cited.
I n c o m p l e t e memory.
This rule merely requires t h a t the witness
have had the opportunity and the capacity to
perceive the events in question. Testimony of a
witness need not be excluded if the witness's
memory of the subject matter of the testimony

is less t h a n complete. State v. Eldredge, 773
R2d 29 (Utah), cert, denied, 493 U.S. 814, 110
S. Ct. 62, 107 L. Ed. 2d 29 (1989).
Cited in State v. Jones, 656 P.2d 1012 (Utah
1982); State v. Bryant, 965 R2d 539 (Utah Ct.
App. 1998); State v. Calliham, 2002 UT 86, 55
P.3d 573; State v. Calliham, 2002 UT 87, 57 R3d
220.

COLLATERAL REFERENCES
U t a h L a w Review. — Note, Hypnosis and
the Defendant's Right to Testify in a Criminal
Case, 1989 Utah L. Rev. 545.

Utah Rules of Evidence 1983
1995 U t a h L. Rev. 683.

P a r t III,

Rule 603. Oath or affirmation.
Before testifying, every witness shall be required to declare t h a t the witness
will testify truthfully, by oath or affirmation administered in a form calculated
to awaken the witness' conscience and impress the witness' mind with the duty
to do so.
(Amended effective October 1, 1992.)
Advisory Committee N o t e . — This rule is
the federal rule, verbatim. The oath or affirmation need not be in any special form but only
such as to awaken the conscience of the witness
and impress the witness with the duty to testify
truthfully. The rule is a modified version of
Rule 18, Utah Rules of Evidence (1971).
Cross-References. — Administration and

form of oath or affirmation, §§ 78-7-17, 7824-16 to 78-24-19.
Affirmation in lieu of oath, § 78-24-18.
Form of oath or affirmation, § 78-24-17.
Oaths, who may administer, § 78-24-16.
Variance in oath to suit witness' belief, § 7824-19.

COLLATERAL REFERENCES
Am. Jur. 2d. — 81 Am. Jur. 2d Witnesses
§ 413.

C.J.S. — 98 C.J.S. Witnesses § 320.

Tab 5

Rule 56

UTAH RULES OF CIVIL PROCEDURE
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together with the affidavits, if any, show t h a t there is no genuine issue as to
any material fact and t h a t the moving party is entitled to a judgment as a
m a t t e r of law. A summary judgment, interlocutory in character, may be
rendered on the issue of liability alone although there is a genuine issue as to
the amount of damages.
(d) Case not fully adjudicated on motion. If on motion under this rule
judgment is not rendered upon the whole case or for all the relief asked and a
trial is necessary, the court at the hearing of the motion, by examining the
pleadings and the evidence before it and by interrogating counsel, shall if
practicable ascertain w h a t material facts exist without substantial controversy
and what material facts are actually and in good faith controverted. It shall
thereupon make an order specifying the facts t h a t appear without substantial
controversy, including the extent to which the amount of damages or other
relief is not in controversy, and directing such further proceedings in the action
as are just. Upon the trial of the action the facts so specified shall be deemed
established, and the trial shall be conducted accordingly.
(e) Form of affidavits; further testimony; defense required. Supporting and
opposing affidavits shall be made on personal knowledge, shall set forth such
facts as would be admissible in evidence, and shall show affirmatively that the
affiant is competent to testify to the m a t t e r s stated therein. Sworn or certified
copies of all papers or parts thereof referred to in an affidavit shall be attached
thereto or served therewith. The court m a y permit affidavits to be supplemented or opposed by depositions, answers to interrogatories, or further
affidavits. When a motion for s u m m a r y judgment is made and supported as
provided in this rule, an adverse party may not rest upon the mere allegations
or denials of the pleadings, but the response, by affidavits or as otherwise
provided in this rule, must set forth specific facts showing t h a t there is a
genuine issue for trial. Summary judgment, if appropriate, shall be entered
against a party failing to file such a response.
(f) When affidavits are unavailable. Should it appear from the affidavits of a
party opposing the motion that the party cannot for reasons stated present by
affidavit facts essential to justify the party's opposition, the court may refuse
the application for judgment or may order a continuance to permit affidavits to
be obtained or depositions to be taken or discovery to be had or may make such
other order as is just.
(g) Affidavits made in bad faith. If any of the affidavits presented p u r s u a n t
to this rule are presented in bad faith or solely for the purpose of delay, the
court shall forthwith order the party presenting them to pay to the other party
the amount of the reasonable expenses which the filing of the affidavits caused,
including reasonable attorney's fees, and any offending party or attorney may
be adjudged guilty of contempt.
(Amended effective November 1, 1997; November 1, 2004.)
Amendment Notes. — The 2004 amendment substituted "move for summary judgment" for "move with or without supporting
affidavits for a summary judgment in his favor"
in Subdivisions (a) and (b); in Subdivision (c),
deleted "filed and served" before "in accordance
with" and substituted "Rule 7" for "CJA 4-501";
substituted "If" for "Should it appear to the

satisfaction of the court at any time that" at the
beginning of the first sentence in Subdivision
(g); and made stylistic changes throughout,
Compiler's Notes. — This rule is similar to
Rule 56, F.R.C.P.
Cross-References. — Contempt generally,
&& 78-7-18 78-32-1 et sea

NOTES TO DECISIONS
Affidavit.
—Contents.
—Corporation.
—Experts.
—Extension of time to submit.
—Failure to submit.

—Inconsistency with deposition.
—Necessity of opposing affidavits.
Resting on pleadings.
—Objection.
—Sufficiency.
Hearsay and opinion testimony.
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for a C e r t i f i c a t e o*
Convenience)
)
and N-ecessitv to Operate as a
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Qprjr^

Pub 1 ic Utilitv.

SSUF.H; varch I"7, 193 6
Appearances:
Brian K. Burnett
For
Assistant Attorney General

n

i ,T ision o^ Pub 1 ic Utilities
Department of business
regulation, State o^ Utah,
T
ntervenor

Val R. Antcnak

Foothills Water Compan^,
T
nc. ,
Applicant

Steohen P. handle

H:-Country Estates Hone
Owners ' Association ,
Protestant

F^' the Commission:
Pursuant to notice dulv server!, this matter came on for
general

rate

hearing

on

January

^"\

n

3 , °4 , I"7 and

?R,

19Sf>,

before Kent t-a?gren, Administrative T,aw Judge for the Utah Public
Service

Commission.

("Foothills")

filed

Hearings were held

Applicant,
its

Foothills

original

on July

Water

Application

on

Company,
T

7

une

3, 1995 and Ju'Vy 23, 19K5,

time some evidence was offered

and received.

,

Inc.
19^r.

at which

On August

C, 1985

the Commission entered its Order granting Applicant a Certificate
of

Convenience

accordance

with

and
a

Necessity
stipulation

homeowners o r Hi-Country
filed

its

Amended

and

between

Estates.

Application,

sanctioning
the

On August
praying

interim

rates

Applicant
16, 10C5

that

the

an^

in
the

Applicant
Commission
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approve
plus

an

month.

additional
On August

received,
Interim

rate of

a basic water

on

the

Report

f

amount

n

£152.00

2n ,000

8 , 1985 additional evidence was offered

and

and Order

which

over

customer,
per

of

usage

per

gallons

basis

or

per month

the

Commission

issued September

'see

6, 1905) set

Second
interim

rates (subject to refund) of $27.50 per month for the first 5,000
gallons and $1.50 per 1,000 gallons over 5,000 and a standby fee
of

$10.00

per

month

for

lot

owners

unconnected

to

the

water

system.
In its September 6, 1985 Report and Order the Commission, having concluded
reasonable
Dansie,

the

rates

that it may not be able to set just and

without

supplier

asserting

(pursuant

to

jurisdiction
a

lease)

of

over
the

Jesse

water

to

Hi-Country Estates, ordered Mr. Dansie to appear on September 16,
1985 and

show cause why he should not be made a party tc this

proceeding.

On account of ever mounting legal fees and represen-

tations by counsel that negotiations

for the sale of the water

company were underway that might remove the Commission's jurisdiction, a final ruling on that issue was deferred.

Although a

sale of Foothills 1 shares to Rod Dansie, son o f Jesse Dansie, was
consummated,
January
parties,

Commission

Jurisdiction

°1, 1986, iust prior
having

apparently

was

not

affected.

On

to the general rate hearing, the

concluded

that

the Commission

could

set just and reasonable rates without asserting personal jurisdiction over Jesse Dansie, moved that the show cause be quashed
which motion the Administrative T.aw Judge took under advisement.

CASE NO. 85-2010-01
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^he Administrative Law Curiae, having been fu1. lv advisor1
in the premises, now makes and enters the following recommenderFindings o* Fact, Conclusions of Lav;, and Report and Order based
thereon:
FINDINGS OF FACT
1.

Applicant

is a corporation

organized

and

existing

under the laws of the state of Utah; Applicant was incorporated
in June, 1985.

On August 8, 1985 Applicant was granted Certifi-

cate of Convenience and Necessity No. 2\51
set by this Commission.

and interim rates were

The interim rates were modified by the

Commission's Second Interim Report and Order issued September 6,
1985.
?.
ciation

Protestant, Hi-Country

Estates

Home Owners 1

Asso-

("Homeowners'*} is a Utah non-profit corporation consist-

ing of the homeowners of Hi-Country Estates subdivision, Phase
located

a

few miles

southwest

of

Herriman,

Salt

Lake

I,

County,

Utah.
3.
provide

Applicant

culinary

water

is

a

water

corporation,

to a residential

corner of Salt Lake County.

area

in

Applicant's proposed

proposing
the

to

southwest

service area

(see Exhibit 16) includes all of the Hi-Country Estates subdivision,

Phase

7,

plus

three

areas

(approximately

one-sixteenth

section each) along the western border of the platted subdivision
and referred

to as

the "Tank

?. area", the "South Oquirrh area"

CASE NO. 85-2010-01
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and

the "Beagley

area"

area differs slightly

(see Exhibi*: 17) .

The proposed

service

from that approved by the Commission when

Applicant was granted its certificate.
4.

Applicant's

service

area

customers and 54 standby customers.

consists

of

63

active

In addition, the well and

facilities which supply water to Applicant also supply water to
thirteen (13) hook-ups outside the service area to the southeast,
referred

to hereafter as the "Dansie hook-ups" or "Dansie prop-

erties . "
5.
contested

Applicant's

by

the Homeowners

currently pending
Lake County

company

is the subject

assets is

of

a

lawsuit

in the Third Judicial District Court of Salt

Hi-Country Estates subdivision, Phase I ("Subdivi-

was

partnership

and

of water

(Civil No. C85-6748) .

6.
sion"),

ownership

initially

developed

consisting

("Ragley"* ,

Charles

of

in

general

Lewton

about

1970

partners

("Lev/ton")

and

by

Gerald

#3?5, issued

limited

H.

Bagley

Harold

("Glazier") and a few additional limited partners.
Public Report

a

Glazier

Subdivision

by the Real Estate Division

of the

Utah Department o^ Rusiness Regulation on June 8, 1970 (Exhibit
6^), states that as of that date the plat had not been recorded.
The Public Report, which was to be delivered to prospective lot
purchasers, also states:
WAT^R:
Watrr will be supp] ied by the Salt
\ake County Water Conservancy District...
Costs or installation to be borne by subdivider.

CAS^ T?P. 8 5-°nin-oi
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Thc Report further note? +-ha" «-ho c alt lake County Water Conservancy District

("Conservancv District") has not yet annexed the

property and tha^ before it does cer^a^n facilities will have to
be constructed.
1

.

ing

of

On August ? 6, 1970, a Mmited partnership consist-

Pagley,

Lew^on

and

Glaz-'er, entered

into

an

agreement

'^xhibi'- 4?) with

"fosse Dansie and his wi f e, Ruth, pursuant to

which

leased

rights

the Oansies
(evidenced

1.19 cfs

(cubic

to

the partnership

b" Certificate
f

a well

#021°, application

eet per second*.

The

wa f er

and

* ? 6 4 S1>

to

water was to be used by

the partnership to supply water to its "subdivision(s) developed
and being developed

in the area..."

The term of the lease was

fi^e (5) vears, during which t-'rne the partnership was to pay the
Dansies 5300 per month, or a total of $18,000.

In addition, the

partnership was to maintain the wel 1 , provide the Dansies one (1)
connection at actual cost and the Dansies were to be allowed to
use the water at any time it was not being used bv the developers, for which the Dansies were *o pay the costs of pumping.

The

partnership also had an option to extend the Tease an additional
five (5) years for $600 per month.
lease

can produce

apnroximately

located a few hundred

The well referred to in this

480 gallons per minute

and

is

feet north of the subdivision boundary on

property owned by Jesse Dansie.

It is referred to hereafter as

"Well No. 1".
8.

In March, 1971, Bush & Gudgell, registered profes-

sional engineers, prepared specifications for the construction of
the Hi-Country

Estates Water System, Phase I

(see Exhibit 66);

CASE NO. 85-2010-01
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the following month the Conservancy District was forrraJly petitioned

(but apparently

never

acted

In or about 1912,

Subdivision.

affirmatively)

to annex

the

the Subdivision plat was approved

and recorded and construction began on some homes.
9.

On

April

1,

1974

(the

photocopy

of

Exhibit

50

appears to read 1971, but the last page of Exhibit "A" of Exhibit
51 gives the date April 1, 1974) a renewable five-year lease was
executed between Hi-Country Estates

(a corporation and a general

partner of the developer partnership) and Roy Glazier, the owner
of Lot

51, for

the

lease of an existing

"Glazier Well") which would

deep well

provide water

(hereafter

for the Subdivision.

The terms were $300 per month for the first five years and $400
per month for the next five years.
permitted

to withdraw sever- (7) gallons per minute

to October
pumping

In addition, Glazier would be
f

1 at no cost, the lessee being required

costs

nnd

maintenance.

A

letter

from

the

rom April 1
to pay the
Utah

State

Department of Health to Hi-Country Estates, dated June 3, 1974,
approves the Glazier Well
on

a supplv

f

or 7? residential connections, "based

o^" 80 gallons

per minute... as certified

b^

Cal1

Engineering, T nc."
10.

Although Bagley was involved in the initial devel-

opment of the Subdivision, sometime about 19 7 ? he withdrew rroin
the

limited

repurchased
Agreement

partnership.
the development

(Exhibi*-

51)

The^, in

May

o*

1974

he personal1'.'

r

roni the developer partnership.

memorializes

the

sale

o*" sixteen

The
(16)

CAST NO. 85-or>10-01

uns^Vl

1

ots, the riqhfs in the Glazier Well lease, the ohl:q,3-

t-ions undrr the Oans^e wo 1 1 Agreement and "All r^ght, *"itle end
anteres4-

in and

to the water

system

and equipment

}J

i~

serving

Country r states."
31.
Bag"^-',

as

On

April

Tessec

^,

entered

Ertersion Agreement"

197"7,
into

lesse
a

Dansie,

"Well

Lease

as

lessor,

and

and

Water

Line

(hereafter "Well Lease Agreement") for Well

No. 1, the same we 1 1 upon which the 1970 lease had been executed
(see

7

paragraph

,

supra).

Under

this

ten-year

lease

(which

expires in April, 1987), in return for the use c^ the well and
water therefrom, Baglev agreed to the fol 1 owing:
a.

To pay ?5,100 plus S300 per month

f

or the first

five vears and $600 per month for the next five years.
b.
tia 1

hook-up^

*r

To provide Jesse Dans'*'e with five fr^e residenmembers

of

hir

immediate

family,

including

reasonable amounts of culinary and irrigation water, presumably
at no cost.

These hook-ups were for Jesse Dansie's children who

were building or planning to bui^d homes just east of

the Subdi-

vision.
c.
residential

To provide Jesse Dansie wi*-h fifty

hook-ups.

Bagley, who would

pay

These

would

50 percent

be

charged

water

(50)

f

ree

fees

by

of any amounts collected

to

Jesse Dansie.
d.

That Jesse Dansie be allowed to use any excess

water not being used by Bagley for only the costs of pumping.
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e.

Tc indemnify and pay Dansie's court costs and

attorney's fees "of any nature whatever" which arise out of the
Well

Lease

Agreement.

No

comparable

provision

was

made

for

Bagley's indemnification or the recovery of his legal fees should
he prevail.
f.
same

terms

existence

That Jesse Dansie

for as
(even

long

after

as
the

be provided

water

the Subdivision water
expiration

or

on

system

termination

these
is in

of

the

agreement) .
In addition, the Well Lease Agreement provided for the
construction of three water line extensions, all to be completed
within one year:
Extension No. 1: From Well No. 1 to the lines of the
existing

Hi-Country

Water

Subdivision

boundary) .

^agley was

to provide

ments.

Jesse.
pipes

Company

system

(along

the

north

Dansie was to dig the trench and
and all other materials

and ease-

Ertension No. 1 was tc be maintained by Pagley and ov.med

by Jessee Dansie.

Dansie would also have the right to take water

from any part of the extension to serve his own property.
Extension No. °: From the most easterly point of the
Subdivision

to the Dansie water line at approximately

and 13300 South
pay

(all outside of the Subdivision) .

7

200

v

est

Dansie was to

for, maintain and own this extension, bu+- Pagley was to be

permitted

to run water from the Subdivision system through this

line, to property he owned approximated
the Subdivision, which he hoped
Foothills. "

three

(3) miles east

or

to develop to be known as "The

CArr^ NO. 8S-^)010-01
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^xtension No. 3- Oar r ie was to install, pa^ f cr anr1 own
f

an extension

wa f er

rom his ovr

South extending

along

system

at

6800 West

6900 1'ost *• ^ 13400 South.

and

1

3000

This extension

would terminate at the northwest corner o^ Section

n

( T A r , Rl'-1) ,

in which Bagley owned the propertv just re^errer1 +• o.

^aglev was

to maintain this extension during the term of the Agreement.
Subsequently, on July 3, 1985, the W e ] 1 Lease
was

amended

provided

to define

a1- no

cost

the

"reasonable"

*-n the

five

amount

(5) Dansie

Aoreement

of water
immediate

*-o be
"amilv

hook-ups as 12,000,000 gallons per year, to provide in addition
free water to Lot 51 o^ the Subdivision, apparently now owned by
one of the Dans:or, and *-o specify that the pumping fees for any
excesr

water

used by

the Dansies

be restricted

to

incremental

pumping power costs, rather than shared power costs for pumping.
12.
ferred

Jn 1980, the Subdivision water company was trans-

from Bagley to another limited partnership, Jordan Acres

("Jordan Acres"), o^ which Bagley was a general partner.
7,

1985, the day

the

initial

Application was

filed

On June

with

this

Commisrion, the water companv assets were transferred from Jordan
Acres to Foothills, in return for all of Foothills* outstanding
shares.

On October

Foothills were

31, 1985

transferred

who had been watermaster

all

of

from Bagley

the

stock

and

assets

to Rod Dansie.

of

Dansie,

of the Subdivision water system

for a

number of years, took control of Foothills in partial satisfaction of $80,447.43 he claimed

from Bagley

for unpaid bills for

labor and materials furnished to the water svstem.
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13.

Between 1970 and 1981, the residents of the Subdi-

vision were charged $100 per year for water.
Bagley

summarily

raised

the

vearly

water

In February, 1981,
rate

to

$400.

The

residents balked, tempers flared, and in 19.° 5 Bagley was finally
forced to seek Commission sarction of rates.
14.

From about 1972 until August 8, 1985, when Appli-

cant was granted its Certificate o x Convenience and Necessity, it
ac'-cc! i1 legally as an uncertificated public utility.
is clear

that

Bagley

and his partners knew from

that unless the w were annexed

27,

1970

District,
utfity

T

(Exhibit

the beginning

by the Conservancy District they

wou 1 d be subject to Commission jurisdiction.
Mav

^he record

6 8 ) , from

Lewton

Tn a letter, da^ed
^o

the

Conservancy

owton notes tha*- "we do not intend to become a water

company..."

In the April 7, 197"7 Well

T

,ease Agreement

between Bagley and .Tesse Dansie, paragraph F.3. states:
3.
Dansie further agrees that Baqlev
may apply to the Utah Public Service Commission for such permits or approvals as may be
required and Dan&ie shall cooperate ^ully in
all respects as may be required *-o obtain
such permits or approvals as may be required
by the Public Service Commission.
Bagley
agrees to pay al 1 costs incurred in obtaining
such approval, including, but not limited to,
lega1 and engineering fees.
Despite

Baoley's

awareness

that

he

was

subject

jurisdiction, the record*- of the Commission
him pr^'or to June of 1985.

to

Commission

show no contact by

CASE NO. 85--2010-01
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WELL LEASE AGREEM^T
15.

Or

the various

pro^ems

involved

in

setting

the

just and reasorable rates mandated by U.C.z\. Section 54-3-1, the
Well Lease Agreement descr-'bod in
troublesome.

The Commission

paragraph 11 above is the most

r

:nr1r

that

it

is unreasonable

to

expect Foothills to sunport the entire burden of the Well Lease
Agreement.

This Agreement,

insofar

benefits received hv Foothills

as

it relates

strictly

to

/without taking into account the

benefits Bagley may have perceived in view of his future development plans) is grossly unreasonable, requiring not only substantial monthly

payments, but

benefits on Jesse

also

showering

virtually

limitless

Dansie and the members of his immediate family.

There is some evidence on the record to indicate that both Bagley
and Jesse Dansie had

future development plans in mind

(perhaps

even in some form of partnership) and that the Well Lease Agreement was entered into on both sides primarily with that in mind
and

only

secondarily

Subdivision.
value of

to provide water

to the residents of the

We find that the Division's estimate of

the Well Lease

of $368 per month or

the actual

$4,416 per year

(Exhibit 5 8 ) , is reasonably accurate.
Yet the benefits which Jesse Dansie stands to receive,
in addition to the $600 monthly lease payments, are substantial:

($750 x 5) .

a.

50 free hook-ups.

b.

Five

Value: $37,500 ($750 x 5 0 ) .

free residential

hook-ups. Value: $3,750
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c.

]?,000,000 gallons of free water per year.

(We

note that this is nearly as much as the entire projected yearly
consumption
Using

the

Applicant's

customers
plus

by

63

active

figures

customers

for

annual

for the main pump only

incremental

pumping

costs

of

power

($11,497.84
for

the

the

Subdivision.)

costs

to Foothills

(see Exhibit 5 3 ) ,

additional

12,000,000

gallons ($2,54^.95 see Exhibit 85, p. 3 ) , the total cost of power
is $14 ,03S. "7C»* per year, of which 44 percent

(see Exhibit 62--

Allocation Factor Based on Usage), or S6,177.07, is attributable
to

the

Dansies

Dansies.
of

When

?1?6

are

the

chemical

added

costs

(see Exhibit

attributable

85, p.

to

3 ) , the

the

total

estimated value o^ the free v;afer is $6,353.06 per year.
cince

the

Well

T

.ease

Agreement

purports

to

require

Bag.lnv to provide water on these same terms " r or such time beyond
the

expiration

supplied
and

water

or

termination

or

this

Agreement

as water

is

to any o^ the Hi-Country properties or that the lines
svstem

referred

to

in

this

Agreement

are

in

exis-

tence...", i r one assumes, for example, that the system installed
in 1972 has a 40-year useful li^e

(see Exhibit 24) and that the

cos f s o^ power and chemicals remain the same, the potential value
of the 1^,000,000 gallons of free water alone from \Snn,

the year

* The July 3, 198 c Amendment to the Well Lease Agreement (Exhibit
10) which de^iner the "reasonable" free wa^er f or the Dansies as
1°,000,000 g a t o r s and specifies that the power costs f or excess
water shall be ^iqured incrementalIv rather than proportionately
lacks meaningful consideration and is, to the extent relevant ^o
our inguirv, -'nvalid.

CASE NO. 85-n(T 0-01
-13-

the leas<5 *:as executed, to the year ^O 1 ?, is 5222,357.36.

blame Mr. Dans-'e ror desiring to provide free water to

no one c?n
his

W.lo

children

virtua1

in

pe^petuitv,

this

Commission

would

be

abrogating its statutory duty were -'t *-c impose such a burden on
Foothills' pre sen*-, and future customers.
d.
dollar

values

Although

for

it is difficult to arrive at precise

the rights

to the excess water

indemnification rights and rights to

legal fees, it

and
is

for

the

undeniable

that these have some value.
Thus,

the

total

potential

liability

Lease Agreement is in excess of $263,607.
be unjust and unreasonable

under

the

Well

We find that it would

to expect Foothills 1

63 active cus-

tomers to support the entire burden of the Well Lease Agreement.
We further ^ind that payment of the $600 monthly Lease payment by
Foothills will adequately cover the value of the benefit Foothills is receiving under the Lease and that the remaining burdens
of the Lease should be Bagley's personal obligation.

Paragraph

F.2. of the Well Lease Agreement makes Bagley personally responsible to fulfill the terms and conditions of the Lease, whether
or

not

a water

assigns

company

is created

the Well Lease Agreement.

to which

Bagley

conveys or

Under paragraph F.3. of the

Lease, Jesse Dansie agrees that Bagley may apply to the Public
Service Commission for a certificate and Dansie agrees to "cooperate

fully

in all respects as may

permits or approvals
Commission."

As

as

part

be required

may be required
of

Mr.

Dansie's

by

to obtain

the Public

cooperation

such

Service

with

the

CASE NO. 85-2010-01
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Commission, it is jeasonable to expect him to look to Foothills
for the $600 monthly lease pavment and to Bagley personally for
any remaining obligations under the Well Lease Agreement.
At the hearing, Rod Dansie offered some testimony as to
his father's intentions with respect to the 1 7 P]1 Lease Agreement
in the event the Commission were ^o require the Dansies *-o pay
^or the water obtained

from Kel 1 No. 1.

no indicated

tha4- the

Dansies own numerous other wells and water rights in the area and
that they would

likely disconnect

themselves from the roothills

system and obtain their water elsewhere.
It is, o f course, up to Jesse Dansie where he procures
his

water.

The

Commission

has

continuing to obtain their water
actual pro-rata

no

obiect^on

to

the

Dansies

from Well No. 1, provided

(not mcremen'-a 1 ) costs

r

the

or power,, chlorination

and water testing involved in delivering that water are paid ^or
by someone other than the customers in Applicant's service area.
We find tha4- i4- is reasonable

r

or Foothills to bill ~*esse Dansie

for the actual cost of anv water provided to him, his family or
his other connections, and

f

or Mr. Dansie to seek

reimbursement

for s?me ^rom Baglev.
^ATE BASE
16.
is contested.

The amoun1- or
App^cant

rate base to be allowed the Applicant-

(Rev. Exhibit °3) claims a rate base o x

$14°,?00.56 , the capital expenses for improvements acquired since
1975

that

remain

used

and

use r ul.

The

Division

^ecomm^nds

^"7,05°.'73r the cost o x the six-inch mete- installed in December,
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1985 to measure the amount o* water be^ng consumed by the Dansios
The

Division

ownership or
allowed

claims

that

since

there

is

a dispute

Foothills asre f s, no additional r a v

(see Exhibits

\n ,

40 rnd 6"M.

ownership o x al 1 assets o r

as

f

o

the

base should be

The »oir,POwnGrs, claiming

the wa^er svstem, argue that Appli-

cant's rate base should be zero.
1

"? . We find that al 1 improvements to Foothi'Ms prior + o

1981 are not includoable in rate basr because:
Baglev was selling lots at a profit until 19 7 6

a.
(see Exhibit °5* .
b.
were

The

improvements

to have been provided

system.

Tor

improvements

by

made

Baglev

made

from

between
as part

1977

and

1980

of the oriqinal

1981- 1 985,

we

find

as

follows:
1981:

The pressure valve by lot 116 and the new air

and vacuum valve and check valve on booster station are allowable
in rate base (see Rev. Exhibit 2 3 ) . Total allowed: $2,611.93.
1982:

The new controls for tank jf 2 and new relay on

booster station are allowable in rate base (see Rev. Exhibit 2 3 ) .
Total allowed: $1,116.47.
1983:

No costs allowable for rate base.

The 75 H.P.

motor becomes Jesse Dansie's property by the terms of the Well
Lease

Agreement.

section of main
demonstrate

that

Insofar

as

the

replacement

of

the

600-foot

is concerned, we find that Applicant failed
the costs

involved

in making

to

that repair were
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just and reasonable and that there as a valid dispute as to the
ownership

of

the

main.

In

addition,

Bagley

would

have

been

responsible to assure that the m a m was in good condition before
the system would have been accepted by the Conservancy District.
d.

1984: No improvements.

e.

1985:

The

replacement

of

booster

pump,

starter

control panel, now tan): overflow control valves, six-inch metering station and
base.

l$-inch metering

station are allowable

in rate

The check valve for the deep well is not allowable because

it becomes Jesse Dansie's prooerty by the terns of the Well \,ease
Agreement.

Total allowed: $1?, 606. 59.
Thus,

Applicant's

total

allowable

rate

base

is

$16,334.99.
RATE OF RETURN
18.

The parties

stipulated, and the Commission finds,

tha4- ]? percent is a reasonable rate of return.
EXPE V SES
19.

The Commission

notes

that

Bagley's management

of

Foothills and its predecessors has been less than commendable and
finds

there

is cause

competently managed iw

for

concluding

the future.

the utility

will

be

Given the expected improve-

ments, and ambiguities in the costs of providing

service in the

past, the Division's projected test year ending December 31,
seems

reasonable.

U.C.A.

Section

future test periods to 12 months

r

mo^e

54-4-4(3),

however,

1C

)86

limits

rom the date o^ filing (amended
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filing da*-e: August 16, 1985); we will thus have to adop*- a test
year

ending

attritional

December

31, 1985

adjustments

to

(see

Rev.

reflect

Exhibit

future

20) and

conditions.

make
The

Homeowners general!^ supported the Division's recommendations in
this ar^a.
a.

Accounting

and

Administrative:

Applicant

is

requesting 510,200; the Division and Homeowners recommend $3,000.
Applicant intends to hire an accountant at M 8 . 0 0 per hour; the
Division contends that a computer accounting service is adequate.
Applicant's

figure includes the cost of o ^ i c e rental and $1^0-

$200 per month for a secretar".

The Division's witness testified

that Rod Dansie should run the water companv out of his home at
no charge to the users.

We find that the Oivis^'on's and Appli-

cant's figure of S3,000 is reasonable, with the following adjustments :
(i)

Applicant is entitled to be reimbursed for

the reasonable costs of office space (either in Rod Dansie's hone
or elsewhere) sufficient to hold a desk, file cabinet and telephone.

We find that $50 per month ($600 per year) is reasonable.
(ii)

quired

The

Division

that

the

time

re-

to read meters would be two hours per month; Rod Dansie

testified it takes four--five hours.
month

assumed

for meter

reading

We find that four hours per

is reasonable and that $17.20 per hour

(the hourly wage paid to Conservancy District employees) is more
reasonable than the $"0 per hour proposed by Applicant.

We thus
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adjust the Division's recommended
or $412.80 per year.
b.

figure upward $34.40 per month

Total allowed: $4,012.80.

Insurance:

The

parties

agreed,

and

we

find,

that $2,500 per year is reasonable.
c.

Water lease payment: $7,200 (see paragraph 15,

d.

Utilities:

supra).

Main Pump.

Our allowed expenses in this category are based

upon the following assumptions:
(i)
elsewhere

(if

water

company

power

costs

The

Dansies

will

for

collect

the

their

uti 1 itv

pro

will

their

water

it from W e 1 ! 31, since the

they elect to receive
wiJl

obtain

rata

be

pumping

slightlv

costs,

reduced,

the

qiven

U P & V s ra+-e structure! .
(ii)
13,000,000

The

gallons during

customers

will

1986, of which

use

a

total

of

five percent will

be

lost to leakage or the^t.
'iii>

The

main

pump

(ivN

The

kilowatt

For

every

delivers

260

gallons

per

minute.
demand

or

the pump

is 6r-kW

(see F.vhibit ^1) .
(v)
low-use months

o^

water

(Januar^-^ay, October-December)

water are used during
Exhibit 53) .

gal 1 on

used

4.64

in

the

gallons

the high-use mon^h'- (June-September^

or

(see
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(vH

For two of the high use months, because o*"

breaks or fires, the main pump will operate on Schedule 6, rather
than Schedule 3.
'vi1')

T^ectric Service Schedule 35, the Monthly

Energy Charge Adjustment which is incorporated

i^to both Sched-

ules 3 and

6

(of which we take official notice and w V c h

result

a

relatively

in

sma 1 !

adjustment

upward)

will

imposes

an

additional charge o* *. 00406 per kWh.
Thus, an average of 489,458 gallons per mon f h will be
pumped during the low-use months and 2,271,084 gallons per month
during
hours

the high-use months, requiring the pump to operate
during

the

low-use

months

and

145.6

hours

during

31.4
the

high-use months.
Under U P & V s

Schedule No. 3, we calculate the monthly

bills as follows:
fi)

Low-Use

(*55.39) , plus Demand Charge
plus Energv

Charge

Charge Adjustment

Months:

Customer

Service

Charge

(66 kW x S3.75 per kW = $?47.50),

(2072 kWh y

$.O408"7 =

$^4.68) plus

(2072 kWh x $.00406 = $8.41).

Energy

Total monthly

charge: $395.0,9.
(i i)

Hjgh-Hse Months :

(a)

Schedule

'$55.39), plus Demand Charge
plus Energ- Charge
Charge Adjustment
charge: $"734.67.

3:

Custnmer

Service

Charge

(66 kT\7 x $3.75 per kW = $?4"?.50),

(°>610 kWh x ?. 04087 = <392.76) plus Enerq"
(9610 kWh x ^.00406 * $39.02).

Total monthly

CASE MO. 85-2010-01
-20-

(b) Schedule

6:

Cust^mpr

Service

Charge

($28.66), plus Denand Charge ([66 kW minus 5 kW) x $9.18 per kW =
$559.98), plus Energy Charge
[9110 kWh x
Adjustment

([500 kWh x

.131755 = $65.88] plus

.058169 = $529.92] = $595.80), plus Energy

(9610 kWh x $.00406 = $39.02).

Charge

Total monthly charge:

$1 ,223.46.
Total for eight low-use months: 8 months x $395.98 =
$3,167.84;

total

^or

two

high-use

months

on

Schedule

3:

2 x

$734.67 = $1,469.34; total for two high-use months on Schedule 6:
2 x $1,223.46 = $2,446.92.
Total allowed for main pump: $7,084.10.
Booster Pump: Our allowed expenses in this category are
based upon the following assumptions:
(i)

Kilowatt

demand

of

the

booster

pump

is

23 kW (see Exhibit 41) .
(ii)

Homeowner demand will drop from 17,000,000

gallons in 1985 to 13,000,000 gallons in 19^6

(76.5 percent o<"

1985).
(ill*

Since the booster pump consumed 3 8,-08 8 kWh

in 1985, it wi n l consume approximately 20,126 kWh in 1986.
f-'v)

For

every

gallon

o*" water

used

in

the

low-use months, 4.64 gallons of water are used during the highuse months; thus, the booster pump wil" use 109"' kWh per month -'n
low-use months and 508C kWh per month in high-use months.
(^
because or

r

For

two

or

the

f

our

high-use

months,

ires or other emergencies, two booster pumps will be
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regu^red,

resulting

in

a change

f

rom

small

customer

to

large

customer status.
Using UP&I.'s S c h e d u ^ No. 6, we calculate the monthlv
bills as follows:
(i)

Low-Use

($4.05), plus Demand Charge

Months:

Customer

Service

charge

(18 kW x $6.45 per kW = $116.10),

p]us Energy Charge ([500 kWh x $.092602 = $46,301 plus [591

kWh x

$.040^.8*7 = $24.41] = $-?0.71) , plus Energy Charge Adjustment (109*7
kWh x $.00406 = $4.45).
(ii)

Total monthly charge: $195.31.
High-Use iMonths :
(a)

Charge
M500

Small

(S4.05), plus Demand Charge
kWh

$187.59]

x

5.. 092602

=

= $233.89) plus

$.00406 = $20.66).

$46,301

($28.66),

Service

O 1 6 . 1 0 ) , plus Energy Charge
plus

[4588

kWh

x

Energy Charge Adjustment

$.0^0887

=

(*^088 kWh x

Total morthly charge: $374.70.
(b)

Charge

customers: Customer

plus

Large

Demand

$165.24), plus Energy Charge

customers: Customer

Charge

(18 kW

x $9.18

Service

per

([500 kVh x $.131*755 = $65,881

kW
p

=

ius

[4588 kWh y S. 058169 = $266.88] = $33^.76), plus Energy Charge
Adjustment

'5038 kWh x $.A0406 = $20.66).

To*-al monthly charge:

$5*^.32.
Total
$1,562.48;

total

for eight
for

two

low-use months: 9 month^ x $195.31 =
high-use

small

customer

months:

2 x

$374.^0 = 5"*4 9.40; total for two high use large customer months:
2 x $547.32 = $1 ,094 .64.
Total al]owed for booster pump: *3 ,406.52.
Utilities total for both pumps: $10,490.62.
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e.

Telephone: $600.00 per year.

f.

Directors'

Fees:

$600.00

per

year,

of

which $300 per year is allocated for directors' insurance.
g.

Legal

Expenses:

$3,000.

Although

there

was some evidence offered indicating that Applicant's legal fees
may exceed $10,000, we find that the majority of these fees would
not

have

1972.
is

been

incurred

if

Foothills

had

been

certificated

in

We thus accept the Division's recommendation that $3,000

reasonable

granted).

(the

Homeowners

recommended

no

legal

fees

be

We further find that this amount should be capitalized

over three years and thus allow $1,000 for 1986.
h.

Pepairs and Maintenance; In this category,

the Division recommends $21,600 and the Applicant $22,87°.
Forpoowners

sponsored

no exhibit

in

this

area.

The

The

Division's

figure is based on the reasonable cost of repairs and maintenance
for other water utilities of approximately the same sire; Applicant's figure is based upon Foothills' average cost o^ repairs
and maintenance

for the past

four years.

T

.^e find

that Appli-

cant's method, which uses past data o x the utility under consideration, is mostly likely to y~eld accurate
<^ nd

further

that

the

S')",87° figure

r

ioure? for ?986.

should

be reducer" by

Wo
the

difference between t-he $n0 oor h^ur paid during 1985 for repairs
and maintenance and *~hc Sl^.^O per hour we are allowing for 1 Q 36.
Since

620

hours

w^re

billed

r

or

ropa^r

end

December "« , 198 4 through Voverrber 30, 1^8^ (sen

maintenance

fron

Exhibit S6*, the

dirfrerence between the hour 1 ^ rates (^?.q0 per hour x 6°0 hours*,
?f,"736, should be deducted.

^ota^ allowed: $? 1 ,136.
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Applicant
1986

totalling

su^mi^ted

$16,094

proposed

(see Exhibits
r

proposed expenditures are accounted
(division) Exhibit 5 7 .

capital

f

expenditures

3?, 33, and

34).

or

[These

or in lines 3, 4, and 8 of

The Division recommended that Nos. 1, 3,

4, 5 and 6 o^ Exhibit 57 be allowed, but reduced as

follows: Mo.

1: ^ , 0 0 0 ; No. 3: $1,900; No. 4: $3,234.*>1; N_o. 5: $1,000; Ho. 6:
$1,000.

T G tal: f9,100.

Jon Strawn, a Pivision witness, testir

fied that the total $9,100 could be paid

or out of the M v i -

J? 1 ,600 Repair and Maintenance expense.1

sion's recommended

We

note that in order to qualify for the reduced power rates allowed
by the Commission, Applicant will incur some costs to set up the
deep well
costs

pump

(labor

included

for

and

Schedule

3

operation.

perhaps materials

Since

also) have

some

capital

apparently

in the past Repair and Maintenance figures

been

(upon which

we have based 1986 allowed expenses in this category), Applicant
shouTd

bo

operation

able

to

without

set

up

the

exceeding

Repairs and Maintenance.

deep

the

amount

Proposed

Repair and Maintenance expenses.

well

pump
we

for

have

Schedule
allowed

3

for

capital improvements are not

I* allowed

(the Commission will

be disinclined to allow capital expenditures for which Applicant
does not obtain competing bid^) they are to be inc^ded

in rate

base at sore future date.
Chemicals: We find that the $400 per year
recommended by the Division is reasonable.
j.

Water Testing: We find that the $1,200 per

year recommended by the Division is reasonable.
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k.

Uncollectible

Accounts: We

find

that

$4,200 per year recommended by the Division is reasonable.

the
This

figurp assumes collection of only 50 percent of standby fees.
1.

Property Taxes: Title to the real property

claimed by the utility is contested.

Since the property valua-

tion and tax notices are sent to the Homeowners (see Exhibit 4 0 ) ,
who have historically paid these taxes and have agreed
tinue paying
gory.

At

to con-

them, we allow Applicant no expense in this cate-

such

time

as

a court

of

competent

jurisdiction

may

quiet title to the real property in the Applicant, a reasonable
expense in this category will be allowed.
m.
allow

depreciation

Depreciation:
only

paragraph 17, supra).
the Division's

on

assets

We

find

included

i+- reasonable
in

rate

base

to
(see

Using Applicant's (Pevised Exhibit 24) and

(Exhibit 83) depreciation schedules, we allow the

foil owing:
(\)

1°91

assess:

*°,622.93

(ii)

19C2

assets:

SI,116.4"?

x

5%

31.15.
x

10%

=

Till.65.
'iiil
(iv)
(v)

1983 assets: none,
"• 9*M assets: none,
19 85 as.se1-s:
(a) Booster pump: $2,'735.35 x 2°-% =

$ ^ 4"

CASE NO. 85-°01O-0!
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(b)

Starter

control

panel:

overflow

control

metering

station:

$ n ,l?8. 16 x 10% - *?1"> . 8?.
(c)
valves,

6-inch

metering

station

$7,743.08 x 5% = $38^.15.
n.

New
and

tank
1^-inch

Total depreciation: $1,389.77.

Regulatory Fee: The Division

recommended,

and wo ^ind, that $150 per vear is reasonable.
Thus,

Applicant's

to^.al

allowed

expenses

are

$54,879.19. [Applicant also claimed an interest expense o^ $4,680
(see
o:penr.e

Second

Revised

and not

Exhibit

7°).

This

is

a

below-the-line

a 11 owed . )
TAXES

n

0.

The return to which Applicant is entifed

is equal

to rate base times rate o r return, or $16,334.99 x . 1 ? = «1,960.
The taxes on this amount ar^ as ^ o T o w s :
a.

Utah

State

Corporate

Franchise

Tax

f'i^e

percent or $100 minimum): x 1 00.
b.

Fe^era1

T

nccme Tax (15 percent): $794.

^otal taxes e M o w ^ '

<T394.00

TOTAT, A^0TJ\T TO P E GENERATED PY PAT^T
71.

The ^o^a? amount needed, ^o bo generated b^' ra^es:

Expenses: f-54 , ? ~9 . 1 9 ; n etur~: M , 9 6 0 . n 0 ; Taxes: *3°4.00.
$57,"33.39.

Tota1
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D

2°.

EVENUES

Standbv Fees•

In bo^h the Timber Lakes Water case

and the Silver Springs Water case
respectively), the Commission
reasonable standby
reasonable
r

eo

was

standby

set

at

f

ee.

(vcs

found

8°-0?6-°2 and 85-570 01,

that £9.0° per month was a

We find that $9.00 per month is also a

for Foothills' customers.

*10.00

per

month

in

the

Since the standby

Commission's

Interim

Orde^, Applicart shall credit $1.00 per mon^h to standby customers who have paid
The

standby

the $10.00 amount during the interim

charges

will

thus

generate

$9.00

per

period.

month

x

12

months x 54 customers = $5,932.

-3-

Other Charges: We

find

that the

following

charges

are reasonable:

set

forth

following

in

a.

Connection Fee: $750.00.

b.

Turn-On Service: $50.00.

c.

Account Transfer Charge: $25.00

d.

Reconnection Fee: $50.00.

e.

Service Deposit: $100.00

Exhibit

30) .

income during

These

charges

1986: Connection

Reconnection and Turn-^; Fees: $200.00.
24.

Water

(under the conditions

Sales:

According

should

generate

the

Fees: One at $750.00;

Total revenues: $950.00.
to

the

best

available

records, the Homeowners consumed approximately 16,000,000 gallons
of water during

1985

(see Exhibit

59).

The Division

estimates
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that the Homeov.'ners will cor.rume the same amount of water in 1986
(see Exhibits 61 and 63).
ers will

consume

Applicant estimates that the Homeown-

12,358,000

gallons

during

1986

(Exhibit 85).

Although no price elasticity analysis was performed, the Commission is aware

tha*- as the price

f

or

a commodity

demand for that commodity is likely to fall.

increases

the

We find it probable

that the increased costs of water wil 1 result in reduced consumption by

the

Homeowners

and

find

that

gallons will be consumed during 1986.

approximately

13,000,000

The sale of the 13,000,000

ga]Ions must generate 5 50,451.39.
TIA^E STRUCTURE
°5.

T

n its Second Interim Order, the Commission estab-

lished a demand/commodity
paid

S?"7.50

for

the

first

gallons thereafter.

T

ed

b 1 ock

that

Exhibit

the
63^.

^irst

Norman

rate structure in which all customers
5,000

gallons

and

51.50

per

1,000

n the rate hearing, the Division recommendbe

Sims,

ciation, however, testified

increased
President

to
o^

10,000

the

gallons

Homeowner^'

(see
Asso-

that the 10,000 bloc); was too large

and recommended the 5,000 minimum be retained.

We ^ind that the

5,000 minimum is reasonable and will tend to encourage conservation.

V'c

v/ill have

r

ind also tha4- both the demand

to be

increased

generate the required
f^r

the

r

o,rer the

$50,451.39 and

irs*-. 5,000 gallons

a^.d

and

interim
r

commodity
rates

charges

in order

to

ind that a rate o r S3 ".50

$".40

for every

1,000

thereafter is reasonable and will generate $50,4C0.40.

gallons
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MTSCELLANF.OUS
26.
on

the

Pursuant to the Stipulation

record) , certain

monies were

(Exhibit 1, as amended

collected

by Dean Bcc!-:cr,

attorney' ror the Homeowners, and placed in his trust account.

To

date, the Division has been unable to obtain from Mr. Becker an
exact accounting of the amounts collected and disbursed from his
trust account.

T

t

is reasonable

for Mr. Becker to provide

the

Commission with a detailed accounting of all monies collected and
disbursed on behal r of Foothills and its customers.
21 .

The

Commission

finds

that

it

is

reasonable

and

necessary for if to review and approve any proposed future lease
or

sale

agreements

for

the

provision

of wafer

to

Applicant's

service area.
29.

The

Commission

finds

that

the

and Rate Structure set ^orth in Appendix A

Revenues, Expenses

(made a part thereof

by reference) are just and reasonable.
CONCLUSIONS OF LAW
1.

In Ptah Department of Business Regulation v. Public

Service Commission, 614 P. 2d 1242 (1980), the Utah Supreme Court
stated

the general rule as to burden of proof is hearing before

the C omm i s s ion:
In the regulation of public utilities by
governmental authority, a fundamental principle is: the burden rests heavily upon a
utility to prove it is entitled to rate
relief and not upon the commission, the
commission staff, or any interested party or
protestant; to prove the contrary. A utility
has the burden of proof to demonstrate its
proposed increase in rates and charges is
just
and
reasonable.
The
company
must
support its application by way of substantial
evidence...
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And in cases where the weight of :he evidence indicates
the developer knew it was subject to Commission jurisdiction and
neglected or refused
burden

to seek Commission sanction of rates, that

to justify rates by substantial evidence

indeed.

An

uncertificated

public

utility

"rests heavily"

which

enters

into

unreasonable contracts, or makes expenditures which the Commission has no opportunity

to review, does so at the risk o* not

being able to recover those expenses in rates.

Before allowing

the recovery of such expenses, the utility must clearl w demonstrate by substantial evidence that the obligations and expenditures arr reasonable and justified.
This

policy

applies

assets have been transferred

whether
from one

or

not

legal

utility

entity

company

to another,

even in arm's length transactions in which there is no imputation
of

impropriety,

when

to

do

otherwise

ra^.epavers or defeat regulatory policy.

would

penalize

utility

See Colorado Inter state

Gas Company v. Federal Power Commission, ^2 4 US 581, 58 PUR(Ns)
65,

82-8 3

U 9 4 5) ; Cities

Service

Gas Company v. Federal

Power

Commission, 4 24 F.2d 411, 8^ PNP3d *0 (10th Cir. 1969); Tennessee
Public Service Commission v. Nashville Gas Co., 551 SW2d 315, 10
PUP4th

66

(Term.

19 ^ "7) ; Pe }VH. Utilities, Inc., 53 PUR4th

508

(PSC'nd. 1983>; Pc Southern California Lumber Transport, 26 PUP3d
291 (CalPUC 19 58); Pe John P. Per^atel, et al., dba Northern New
Mexico Gas Company, ?. n PUP3d
n

utility

.

T

n cases

i s created

n

1 'PSCNY 1957).

(such as the instant one) where a public

by a developer

incidental

to the subdivision.
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and

sale

or

land,

the

Commission

has

stated

its

policy

with

respect to capital expenditures to be included in rate base:
...it is the policy of the Commission to
allow
no return
on
investment bv water
companies unless such companies can mce" the
burden o47 showing that the investment made
was not recovered in the sale of lots or in
any other fashion.
Dammeron Valley Water
Company (Case No. 84-061-01, issued January
17 , 1985 at p.7) .
It is the general.lv accepted

rule that contributions

construction should be excluded

from rate base (see citations at

PUR3d, Valuation, Sections 248, 250).
demonstrate
covered

that

an

investment

in the sale of

contribution

in

base.

1981

In a

aid

of

c^r.e,

in aid of

Where a developer fails to

in a water utility was not re-

lots, that investment is deemed
construction

and

excludable

the Maryland

Public

Service

to be a

from

rate

Commission

held :
In determining the rate base of a water and
sewer company that offered service only to a
real estate developer and whose stock was
solely owned by the real estate developer,
the commission found that the real estate
developer had recovered through the sale of
the development's lots substantially most of
his investment in the sewer company; furthermore, to say that the investor had recovered
via the sale of lots substantially most of
the investment in plant was analogous to
finding that customers had made significant
contributions in a,: d of construction, and
that such payments were customer-supplied
capital. Re Crestview Services, Inc., 72 Md
P5C 129, Case No. 7474, Order No. 65118, Feb.
5, 1981 .
Sec also Re Northern Illinois Water Corp. (1959) 26 PUR3d 49~7; Re
Green-Fields

Water

Co.

(1964)

53

PFP.3d

670; North

Carolina

rei. Utilities Commission v. Heater Utilities, Inc. (",n^5^

n c

ex

S - :<C
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PUR 4 th 548, ?19 SF°d 5 r>; Re Princess Anne Utilities Corp^

4 57, r
(1969)

81

PUR3d

201;

Re

Kaanapali

Water

Corp.,

678

P.?d

584

(Hawaii, 19 84) .
If

a

developer

agrees

to

provide

a

specified

water

system, one meeting the standards of the Salt Lake County Kater
Conr.ervancv
rate

base

District, the Commission
the

cost

o*

installing

mav properly

the

svstem

exclude

promised

^rom

if

the

utility does not sustain its burden o^ demonstrating the cost

oc

the system was not recovered in lot sales.
3.

The Commission's

authority

over

contracts

entered

into between public utilities and other parties derives from four
sources:
a.
Section

The Commission's

General

Turjsdictior.. U . C . A.

54-3-] mandates that the Commission assure that charges

made...bv

any public

and reasonable.

ut-tity...^or

anv

product... shall

be

just

S^c^ion 54-4-1 vests the Commission with:

power and
jurisdiction
to supervise and
regulate every public utility...to supervise
all of
the business o'" every such public
utility in this state, anc'i to do all things,
whether herein specifically designated or in
addition thereto, which are necessary or
convenient in the exercise of such power and
jurisdiction.
The Utah Supreme Court recently construed
the Commission
Commission

in Kearns-Tr\bunc

the general powers

Corporation

v. Public

(No. 19.7°°, .^iled May 1, 1984):
...Any activities or a utility that actually
a r feet its rate structure wculd necessarily
be subject to some degree to the PSC's broad
supervisory powers in relation to rates. The
question, then, is whether the activity the

or

Service

CASE NO. PS-^OIO-O1
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Commission
is attempting
to regulate
is
closelv connected to its supervision of the
utility's rates and whether the manner of the
regulation
is reasonably
related
to the
legitimate
legislative
purpose
of
rate
control for the protection of the consumer.
Although

the

Commission

Court

did

not

in
have

which wan peripheral
ment.0".) , in
Agreement

the

is

the

Kear ns-Tr ibunc

the power

to regulate

to the setting

instant

directly

case

related

or

rates

jurisdiction
to

case

setting

held

that

utility

the

conduct

(tag line require-

over

the Well

iust

and

Lease

reasonable

rates .
In Garkane Power Association v. Public Service Commission , G81 P.2d
Commission's

1207

(1984), the Utah Supreme Court discussed the

jurisdiction over contracts entered

into by public

utilities:
There can be no doubt that not every contract
entered into by a public utility is subject
to the jurisdiction of the PSC . Many contracts for the purchase of supplies and
equipment, and other contracts dealing with
the ordinary conduct of a business, are
contracts that could be litigated only in a
district court not before the PSC. However,
this dispute is clearly one that involves the
validity of electric rates...
In a separate opinion, Justice Durham

(concurring and dissenting)

we:- t on to state:
There is no question that the PSC has the
authority to investigate, interpret and even
alter contracts. That question was settled
in an early series of cases brought -iust
after the enartmen1- of Utah's Public Utility
Act.
Tn each
case, the Public
Utility
Commission (PUC- found a contract, executed
before
the
institution
or
the
PUC, in
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violat.ion o r a subsequently riled rate. This
Court upheld the PUC ' s alteration o.f the
contracts, holding that the regulation of
public util't" rates was an exercise of the
state's police power and was not an unconstitutional impairment or
contractual obligations.
(See cases cited)
Justice

Durham

Natural Gas

went

on

to

quote

Co. v. Arkansas

with

Railroad

approval

Commission,

from

Arkansas

261 U.S. 379

(1973), where the United States Supreme Court stated:
The power to ^ix rates... is for the public
v/e! fare, to which private contracts must
yieTd. .. (at 38 3)
We conclude that the Commission has the authority unr'er
Section 54-4-1 to interpret and applv the Well T.ease Agreement as
set

forth

in

its

Findings

and

that

such

interpretation

and

application are reasonable.
b.
54-4-4 .

The Commission's Authority Under U.C.A. Section

This section grants the Commission authority to investi-

gate and modify unjust, unreasonable, discriminatory or preferential rates, fares, rules, regulations, practices or contracts of
a public utility.

This section is generally unccrst^od to apply

to contracts (tariffs) between a utility and its customers and we
therefore

conclude

that

it

is

not

applicable

to

our

present

inquire.
c.

The Commission's Authoritv Under U.C.A. Section
A

,

54-4-26 .

This section grants the Commission authoritv to require

a public

utility

into anv contract
approval

or"

the

to obtain Commission
requiring
contract

a utility
if

the

approval before

entering

and

withhold

expenditure

Commission

.^inds

it

is

not
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"prnposed

in good

utility."

faith ""or the economic benefit of such public

Although

Administrative
restricted

the Commission has in Rule A67-05-95 of the

Rules

under

the

state

of

Utah

(General

Order

95)

the application of Section 54-5-26 to specific situa-

tions, we conclude
utility

of

since

this

that

since Applicant

1972, it was

section.

Since

subject
the

was

a <3o facto public

to the Commission's

failure of Applicant

powers

to

become

certified made it impossible for the Commission to become aware
of the terms of the Well Lease Agreement before it was executed,
the Commission concludes it has the power to review that contract
and withhold its approval now.

We conclude that the Well Lease

Agreement was not proposed in good faith for the economic benefit
of Foothills

and

that the Commission

and apply the Well Lease Agreement as

is empowered

to interpret

set forth in its Findings

and that such interpretation and application are reasonable.
d.
Under

Section

The

Definition

54-2-1 (30) (c) .

of

This

the

Term

"Public

subsection,

as

Utility"

amended

in

1985, states:
(c) If any person or corporation performs any
service for or delivers any commodity to any
public utility as defined in this section,
each person or corporation is considered to
be a public utility and is subject to the
jurisdiction and regulation of the commission
and this title.
Although Jesse Dansie, as. the supplier of the water to Footh1' T s
clearlv falls within the purview of
declared
been,

a public

were

utility

i *• deemed

bv

this subsection, and could be

this

necessarv) ,

Commission
we

(and would

conclude

that

have

such

a
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determinat ; on

is unnecessary

in view of the Commission's juris-

diction over the Well lease Agreement u^.der sections 54-5-1 and
54-4-?6 as set ^orth above.
4.

The Commission

does

not have

the power

disputes as to ownership of utility property.

to settle

It is the general

rule that assets no4- owned by a public utility canno^ be included
in rate base; where

title

courts are divided.

See, e.g., Re Consumers Co., PUR1923A, 418

(Idaho,
192M;

1923);

Re

to utility

Capital

Re HiTcrest

Water

City

Water

property

Co.,

is disputed

PUR n 925D,

Co., 5 Ann. Rep. Ohio PUC

41
57

the

(Mo.
(Ohio

-T 917; Frackvi.lle Taxpayers' Assoc, v. Frackville Sewage Co. , "?
PUP. (ND

515 (Pa. , 1934^ .
5.

The

*3,00 0 allowed

Applicant

f

or

attorney's

fees

should be capitalized over a period o^ three vears.
6.

Applicant

is entitled

to an increase in its rates

and charges in o.^der to collect total revenues in the amount of
S5~, n 60.

The rates and charges set

and Appendix
tionary

A are

just and

expectations, and

r

orth in the Findings of Fact

reasonable, do not reflect

are

the minimum

necessar" to

inflaenable

Applicant to render adequate service and meet current and expected erra n^ .
Based upon the foregoing, the Administrative law Judge
now recommends the following:
OF">FR
NO'-7, THEREFORE, ^T IS HEREBY ORDERED that Applicant be,
and

the

same

hereby

is,

authorized

to

publish

its

tariff
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incorporating

r

the rates and charges as set

of Feet and Appendi'' A, which

is attached

orth

in the

hereto and

Findings

incorporated

by re f e re r^ce .
IT
f

ile

with

IS

FURTHER

ORDERED

this Commission, within

that

Dean

thirty

ance of this O r d e r , an exact accounting
and

disbursed

from

his

trust

account

11. Becker,
(30) davs of

Attorney,
the

of all amounts
or

any

other

issu-

col^e^ted

accounts

on

behalf of Foothills or its customrrs.
IT
from

this

IS

FURTHER

Commission

ORDERED

before

that

entering

Foothills

obtain

into

future

any

approval
lease

or

sales agreements for the provision of water to Foothills' service
area

or

any

amendment

to

or

assignment

of

any

lease

or

sales

|reement that is now in force and effect.
IT

IS

FURTHER

ORDERED

that

the

legal

description

of

Applicant's service area shall be as follows:
BEGINNING at Northeast corner of the Southwest quarter
of the Southwest quarter of Section 3 3 , Township 3
South, Range 2 W e s t , Salt Lake Base and Meridian, and
running thence:
A.

West to the Northwest corner of the Southwest
of the Southwest quarter of said Section 33;

B.

South to the Northeast corner of Section 5, Township 4
South, Ranqe 2 W e s t , Salt Lake Base and Meridian;

C.

West tc the Northwest corner of the Northeast
of the Northeast quarter o^ said Section 5;

quarter

D.

South to the Southwes 4 " corner of the Northeast
o r the Norther.st quarter oc said Section 5 ;

quarter

E.

West to the Northwest corner of the Southwest
o^ the Northwest quarter of said Section 5;

ouartcr

F.

South

to the Southwest corner oc

said Section

5;

quarter
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East to the Southeast corner of the Southwest quarter
o r the Southwest quarter of said Section 5;
North to the Northeast corner o£ the Northwest quarter
of the Southwest quarter of said Section 5;
East to the center or

said Section 5;

South to the Southwest corner of the Northwest quarter
of the Southeast quarter of said Section 5;
East to the Southeast corner of the Northeast quarter
of the Southeast quarte^ o* said Section 5;
S^uth to the Southwest corner of Lot
Estates Subdivision;

.103, Hi-Country

Southeasterly to the Southeast corner of said Lot 103;
Northeasterly along East property line of Lots "• 03 and
102, Hi.-Country Estates Subdivision; to the West line
of the Southeast quarter of the Southwest quarter of
Section 4, T4S, R.?W;
South to the Southwest corner of the Southeast quarter
o r the Southwest quarter of said Section 4;
East to the Southeast corner of the Southwest quarter
0^ the Southeast quarter of said Section 4;
North to the Northeast corner of the Southwest quarter
or the Southeast quarter o:r said Section 4;
West to the Northwest corner of the Southwest quarter
of the Southeast quarter of said Section 4;
North to the North quarter corner of said Section 4:
East to the Southeast
Estates Subdivision;

corner

of

Lot

1A,

Hi-Country

North to the South boundary of Hi-Countrv7 Read;
Easterly along the South boundary of Hi-Cnuntry Road to
the South boundary of Highway U-lll;
Northwesterly along South boundary of Highway U-lll to
the North line of the Southeast quarter of the Southwest quarter of Section 33 T3S, R?.W;
West to the point of beginning.
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TT IS FURTHER ORDERED that Applicant be, and the same
hereby is, authorized to publish its new tariff effective on one
day's notice to the pub 1 ic and Commission;
Trr

IS HJRTHER ORDERED that this Order be, and the sane

hereby is, effective on issuance.
DAT^D at Salt T,ake City, Utah, this 17th day of March,
1986.

/s/Kent Walqxcn
Administrative Law Judge
Approved and confirmed this 17th day of March, 1936, as
the Report and Order of the Commission.
/s/ Fre^it

H # Cameron, Chairman

/s/ James M. Ryrne / Commissioner
(SEAL^
Attest:

/s/_ Georgia B. Peterson
Executive Secrctarv

/s/ Brian T. Stev/art, Commissioner
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IT IS FURTHER ORDERED that Applicant be, and the same
hereby is, authorized to publish its new tariff effective on one
day's notice to the public and Commission;
IT IS FURTHER ORDERED that this Order be, and the same
hereby is, effective on issuance.
DATED at Salt Lake City, Utah, this 17th day of March,
1986.

H'^JHKent Walgrbn
Administrative Law Judge
Approved and confirmed this 17th day of March, 1986, as the
Report and Order o*" the Commission.

i
Brent H. Cameron, Chairman

.7aro^s M. Byrne, Commissioner

St>ev;art i Commissioner
y

Attest:
, ) i''
/< / ^ / - —
Georgi'p n. Peterson
Execu?i,7e Secretary
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APPENDIX A
FOOTHILLS WATER COMPANY
REVENUES AND EXPENSES
OPERATING

REVENUES

Standby Charges
($9.00/mo. x 12 m o . x 54 standbys)

$ 5,832

Demand Charge
($37.50/mo x 12 m o . x 63 customers)
Water

28,350

Charge
(9,220,000 g a l . x $2.40/1,000 gal.)

22,128
-750

Connection Fees
Turn-on and Reconnection
TOTAL

OPERATING

INCOME

$57,->60

EXPENSES

Accounting and Administration

$

4,01°
2,SCO

Insurance
Water

200

Fees

7,^00

Lease

Utilities

10,4^0

Telephone

600

D i r e c t o r s ' Fees

600

Legal

1,000

Expenses

Repairs and Maintenance

400

Chemica]s
Water

1,200

Testing

Unco1lectable
Property

Accounts

4,200

Taxes
1,389

Depreciat 5 on

n

Regulatory Fee
TO^AL

21,136

?54,879

EXPENSES

Utah State Corporate Franchise Tar
Federal Income T a

50

v

Return on Rate Rase
TOTAL NEEDED TO BE GENERATED

100
294
1,^60
$57,?33

Tab 7

It^o-

BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH

In the Matter of the Investigation)
Into the Reasonableness of the
)
Rates and Charges of FOOTHILLS
)
WATER COMPANY.
)

DOCKET NO. 91-2010-01
ORDER ON REHEARING

ISSUED:

November 30. 1992

BY THE COMMISSION:
On May 18, 1992, the Commission issued an order granting
petitions for reconsideration of the Commission's April 9, 1992 Order
filed by the Division of Public Utilities ("Division"), Hi-Country
Homeovmer's Association ("Homeowners11) and Foothills Water Company
("Foothills" or the "Company").

After a preliminary hearing on June

2, 1992, the Commission issued an order on June 4, 1992, setting
forth the following

issues and instructions

for the parties on

rehearing:
1-

Availability of alternative water source.

Foothills

has raised the issue of whether the Homeowners' well is
indeed available to provide water to the utility.
Homeowners' counsel has agreed that this is an issue.
Foothills' water source is, therefore, uncertain at
present. The Commission will require evidence from the
record, and in supplement to the record, as to the
certainty of the Homeowners' well being available as a

water soi

e for Foothills

If the

nmission deter-

mines that the availability of the Homeowners' well is

not reasonably assured, further testimony on water
sources and market value of water will be required at
a future hearing.
2-

Delivery of water to the Dansie Trust.

Both the

Homeowners and the Division have raised the issue of
the use of the Foothills system for delivery of water
to the Dansie trust, and the appropriate cost recovery
for such use.

The Commission will require evidence

from the record as to the utilization of the Foothills
system for storage and transport of Dansie Trust water
by Foothills.
3-

Determination and allocation of the fixed and variable
costs of using the water system.

The Division and the

Homeowners have raised the issue of what are the
appropriate fixed and variable costs for Foothills and
what portion of these costs should be allocated to
storage and transportation customers of Foothills. The
Commission will take testimony from the record on these
costs and the allocation of costs fixed and variable
that should be utilized.

In so doing, the Commission

will not reopen the record for new test year cost
figures,
allocating

but

will

only

take

testimony

regarding

established costs between Foothills and

Dansie Trust customers.
4-

Costs of recrulatinq water levels.

The Division has

raised the issue of the time and expenses charged to
Foothills related to controlling the water levels in
the storage tanks.

This issue is also related to
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whether telemetry facilities to accomplish this purpose
are in place or in rates.

The Commission will take

testimony from the record on these issues.
5-

Evidentiary basis for Appendix E. Foothills has raised
the issue of whether Appendix E contains numbers with
an evidentiary basis.

The Commission will consider

further argument or testimony on this issue.
In paragraphs 1, 3, and 5 of its petition for review,
Foothills has raised issues relative to the Commission's
statement of its authority in its April 9, 1992 Order. The
Commission will deal with these issues in its Order on
rehearing.

No

further argument on these issues is neces-

sary.
Hearings were held on these issues on June 12, and from
September 2 through September 4, 1992. Since the close of the record
in this matter, Messrs. Maxfield and Stroh have filed requests for
rehearing. Both of these gentlemen are lot owners in the Hi-Country
Estates subdivision and earlier filed requests to intervene in the
case. Both petitions for intervention were denied as being untimely
and meritless and the Commission finds nothing in the requests for
rehearing which would be a basis for reconsideration of its earlier
disposition. Having considered the testimony presented on rehearing,
as well as the record in the original proceeding in this matter, the
Commission now deals with these issues on rehearing by issuing the
following Findings, Conclusions and Order based thereon.
FINDINGS AND CONCLUSIONS

;^JMli

INK .
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In this Order the Commission will deal specifically with the
foregoing, enumerated issues.

However, there are certain related

issues which must first be addressed for context.

These issues are

the water right and water lease agreement and the Company's affiliate
dealings.
I.

WATER LEASE AGREEMENT AND WATER RIGHT
In March, 1986, this Commission issued an Order based on

five days of evidentiary hearings inquiring into Foothills' petition
for certification as a public utility- That Order is a part of the
record in this proceeding. The Commission there found, among other
things, that the water lease agreement dated April 7, 1977, which was
a renewal and revision of an earlier agreement between Gerald Bagley
as lessee and Jessie Dansie as lessor, and was amended again on July
3, 1985, was "grossly unreasonable" because it provided the Dansie
family with an annual lease payment of $7200, the free production,
storage and transmission of a minimum 12,000,000 gallons of water per
annum,

and

other

benefits,

when

in

fact

a

reasonably

accurate

estimation of the value of the lease was $368,00 per month.
The Commission also found that the lessee, Bagley, who was
one of the developers of the residential area served by Foothills,
was knowingly in violation of the law requiring regulation of public
service entities, that the lease had not been entered into in good
faith for the benefit of utility ratepayers and that the Commission
had been denied any opportunity

to review

developer had operated

for some thirteen years as a de

illegally

the lease because

facto public utility without applying for certification.

the
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The 1986 Order allowed the Company to continue to supply
water to the Dansie family conditioned upon payment of the cost of
delivery by someone other than the customers in Foothills' service
area. The Order also specifically required that Foothills bring any
subsequent lease to the Commission for approval.

Although the

subject lease expired in 1987 and Foothills elected to renew the
lease on a month-to-month basis, it is a matter of record that
Foothills has never sought Commission approval of the terms of that
lease.

We note that the month-to-month continuation of the lease

leaves ratepayers in the precarious position of having an uncertain
water source, since the Lessor Dansie Trust may cancel the lease at
any point.
In addition to and in support of the finding in the 19 86
Order, testimony on this record is persuasive that the terms of the
lease, the $7200 annual lease payment

and the free production,

storage and transmission of 12,000,000 gallons of water, which is now
closer

to 17,000,000

unreasonable.

gallons

by

actual

usage, are unjust

and

That testimony, which is discussed elsewhere in this

Order, indicates that Foothills now has available to it a source of
water at a proposed lease cost of $12,00 per year, which it did not
have in 1986-

Given that alternative, the Commission finds that all

costs of the water lease agreement, which exceed the costs of the
alternative source, are unreasonable and must be carried by Foothills, if Foothills decides to continue the lease.
The Commission understands Mr. J.R. Dansie's desire to
benefit himself and the Dansie family based upon promises, express or
implied, from one of the developers, Gerald Bagley.

Mr. Bagley
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apparently conveyed Foothills' stock to Mr. Dansie to satisfy the
developer's indebtedness to Dansie, despite the fact that Bagley and
the other developers full well knew that lot owners had contributed
the capital costs of the Company's water system and water right 591608 through lot purchases and were entitled to those assets.

We do

not minimize the fact that Bagley, and not Mr. Dansie, is the culprit
in this matter.
through

The problem for Mr. Dansie is that the vehicle

which Bagley

attempted

to repay Mr. Dansie

is a public

utility with all of the service and trust obligations that go with
public utility status.
Foothills argues in this case that Orders issued by the
Third District

Court

in Case No. 850901464

presiding, are binding upon this Commission.

CV, Judge

Pat Brian

We have no quarrel with

that argument as it relates to ownership and contractual issues.
However, where those Orders purport to usurp this Commission's clear
and exclusive jurisdiction over utility ratebase and utility asset
disposition and valuation, we disagree emphatically.
On October 31, 1990, the District Court concluded that the
well

lease

agreement

was

Foothills water system.
deliver annually

a

"fully

binding

encumbrance"

on

the

The terms of the lease require Foothills to

in perpetuity

to the Dansie Trust a minimum of

12,000,000 gallons free of charge.

While the Court may be correct

that the lease is binding upon Foothills' water system (although it
would appear to us that the obligation is coterminous with the lease
itself), it is the Commission which must decide whether the financial
burden of that lease may be passed along to ratepayers and we have
decided that it may not.
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With regard to ownership, on October 28, 1989, the District
Court ruled that the Homeowners were the legal owners

"of the

disputed water system, which includes the water rights, the water
lots, the water tanks, and the water lines"

and then ordered and

subsequently held an evidentiary hearing to "establish the amount of
reimbursement due to Defendants Bagley & Company and/or Foothills
Water Company for the reasonable value of improvements made by
Defendant Bagley & Company.
Following that evidentiary hearing, however, the Court found
on October 31, 1990 that the value of the "entire water system, the
improvements made thereon from 1974 to 1985 and the water right" had
a combined net value of $98,500.00 and that the Homeowners would be
unjustly enriched unless they reimbursed Foothills that amount. In
other words, the Court went from evaluating improvements to evaluating the entire system and imposed payment for the whole system upon
the Homeowners.
The Commission does not take issue with the Court's first
ruling that the Homeowners owned the system; it is entirely consistent with evidentiary findings of this Commission to the effect that
the Homeowners paid for a water system with the purchase of lots and,
it seems to us, the ruling lies clearly within the Court's jurisdiction.
However, there are three substantial problems with the
Court's second ruling.

First, it is clearly and unmistakably the

Commission's duty to determine the value of utility assets. Second,
utilities are "reimbursed" for their capital investments in utility
ratebase not by order of a court but, rather, through rates deter-
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mined by this Commission which include a depreciation expense and a
rate of return.

In fact it would appear that the Homeowners informed

the Court that the Commission had exclusive valuation authority and
had already exercised it, but the Court chose to ignore that fact.
The third problem is that the Court proceeded to evaluate
not only the improvements made by Foothills to the system
again,

the

Commission

had

already

evaluated

and

had

(which,

placed

in

ratebase for the utility) , but the entire system itself and the water
right and required that the Homeowners

(ratepayers) pay the Court-

established value of those assets by a date certain or forfeit their
ownership rights entirely to Foothills, the stock of which is held by
the Dansie family.
for

the

same

When the customers balked at having to pay twice

thing,

the

Court

decreed

that

the utility

assets

belonged exclusively to Foothills.
To say the least, that ruling has made more complicated and
vexing a problem which has already caused this Commission and other
state agencies over a period of years to expend time and budget in
gross disproportion to the size of Foothills Water Company with its
45 customers.

The Commission understands that the matter has been

appealed and would presume and hope that the Court of Appeals will
deal with it appropriately.
Nonetheless, as between ratepayer and utility, we are not
concerned with who holds bare legal title to the water system and the
water right.

Public utilities generally hold legal title to assets

used to provide their customers' utility services, even where there
has been a ratepayer contribution to capital costs.

However, public

utility companies have a special trust relationship with ratepayers
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and must operate in a manner calculated to give ratepayers the most
favorable rate reasonably possible.
utility assets to the detriment

The utility may not deal with

of ratepayers.

To the extent

Foothills had paid the capital costs of its assets or made capital
improvements, it is entitled to reimbursement of expense and a return
on investment.

However, the Commission has determined that Foot-

hills' ratepayers contributed the capital costs of water right 591608 and the water system through the purchase of lots from the
developers.

Therefore, those assets cannot be included in the

Company's rate base regardless of who holds bare legal title to them.
All of the investments made by Foothills in the system which are uspri
and useful in providing utility service are presently in rate base
ftnd, therefore, Foothills has been and continues to be lawfully
compensated.
A much more troubling aspect of this case is that evidence
on

this

record

clearly

shows

that

Foothills

has substantially

mortgaged water right 59-1608 to family members of its operating
officer, Mr. J.R. Dansie, as evidenced by an Application to Segregate
a Water Right filed August 25, 1992 with the State Engineer and made
a part of the record in this case. Despite the fact that this action
could substantially impact the rates of the utility, Foothills never
sought Commission approval for a determination of public interest.
As was made clear in the Wexpro case (Committee of Consumer Services
v. Public Service Commission, 595 P.2d 871, Utah 1979), ratepayers
have an equitable interest in utility assets, the capital cost of
which they have contributed, and those assets may not be alienated
from the utility without approval of the Commission based upon a
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showing of public interest and payment of commensurate benefits to
ratepayers.
We note, however, that the financial status of Foothills is
far different from that of Mountain Fuel Supply Company and any
recovery or payment of benefits to the ratepayers of Foothills, in
the event a valuable utility asset is lost, may well be theoretical
only.
More importantly, we find that the mortgaging of the water
right puts ratepayers at risk of the permanent loss of reasonably
priced and reliable water service and is, therefore, on its face
contrary to the public interest.

Pursuant to our authority over the

rates, practices and all business of public utilities related to
rates, (see e.g. 54-4-4 and 54-4-1), we will direct Foothills to
cease and desist from further mortgaging of that asset, to take
action forthwith to eliminate all claims against that asset, and
return the segregated portion of water rights 59-1608 to the full
control of Foothills Water Co. Should Foothills proceed to alienate
the water right, we will levy appropriately heavy penalties against
the Company and its operating officer and take injunctive action, if
necessary, to set aside the transfer.
II.

AFFILIATE RELATIONS
For ratemaking purposes, expenses are added to a return on

capital to determine a utility's revenue requirement.

Any transac-

tion which affects the capital or expenses of a public utility is
subject to regulatory scrutiny. Where the utility transacts business
with an affiliate, this scrutiny must be even more exacting because
of the absence of arms-length bargaining.
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Since both the utility and the affiliate are under common
ownership or control, the door is open to cross-subsidization.

The

controlling entity and the affiliate may improperly benefit if their
association with the utility unduly increases the revenue requirement
of the utility, since the revenue requirement is recovered from the
utility's customers.
To

protect

utility

customers

from

this

sort

regulators have adopted policies governing affiliation.
the regulators

may

only permit

the

transfer

of

harm

For example,

of assets

from

the

utility to the affiliate at the higher of market price or book value,
or the transfer from an affiliate to the utility at the lower of
market or book.

Where this has not occurred, a rate case adjustment

will be made.
In the present Docket, Foothills' business relationships are
beset with conflicts of interest.

The Company, which is run by Mr.

J.R. Dansie, maintains a water lease arrangement (discussed hereinabove) with the Dansie Trust, of which Mr, Dansie is a beneficiary.
From time to time, Mr, Dansie employs relatives or employees of an
affiliate company to perform services for the utility.
rents a water storage tank from a relative.
space from relatives.

The Company

The Company rents office

The Company rents earthmoving equipment from

a relative.

A conflict of interest is present in each instance.

No

competitive

bidding

no

process

has

been

employed

evidence that market alternatives were sought.

and

there

is

There is no ready

valuation standard, compounding the difficulty of judging the costof-service implications of these arrangements.

The Commission now

turns to the ratemaking consequences of these observations.
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As has been discussed hereinabove, approval of the water
lease agreement has neither been sought nor granted (Strawn testimony, Tr.

539, 540) and

the

lease

is continued

month-to-month.

Testimony on the record shows that the Dansie Trust can cancel the
lease one month to the next, though doing so would deprive the
utility of its present water source.
As discussed hereinabove, the terms of this lease unreasonably benefit the Trust, in which Mr. Dansie has a one-fifth interest,
(Tr. 602), at the expense of ratepayers.

Given this, and Mr.

Dansie's failure to secure Commission permission to continue the
lease arrangement, if a different water source were available under
terms and conditions more favorable to ratepayers, the Commission
should be compelled to base rates on its use, i.e., the alternative
source would establish water costs for revenue requirement.

This

would put an end to an obvious conflict of interest.
In the present case an alternative water source does exist
as discussed herein.

It is the well owned and developed by the

Homeowners themselves and offered to the Company.

In effect, this

well becomes the market test of the appropriate cost of water to the
Company. It is a substantially cheaper source of. water and one which
the Company can rely upon as its principal source of water.
For minor repairs, Mr. Dansie sometimes hires, at an hourly
wage or under contract, brothers Boyd and Richard.

(Tr. 460) Mr.

Dansie indicated he has a contracting company (J.R. Dansie Contracting) and occasionally uses its employees at an hourly rate of $17.20.
(Tr. 461) The problem with this and similar arrangements between the
Company and Mr. Dansie's relatives is the lack of any incentive to
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pay market rates

for the labor services acquired.

Moreover, the

Division is unable to audit such charges (Tr. 624) and lacks a means
of determining reasonableness.

Thus, what is booked is passed on to

customers as recoverable cost, should the Commission permit it. With
respect to labor cost, the Company faces no incentive to operate
efficiently.

One way around this is to require Mr. Dansie to obtain

bids from independent sources and to select the one most favorable.
On this basis Mr. Dansie might
relatives

confers

some

even be able to show that hiring

benefit--special

expertise,

below

market

rates, more timely delivery of services-- on the utility and its
customers.

The record shows none of this, however.

Thus, in place

of an evidentiary basis for evaluating the labor component of cost of
service, the record in this Docket merely records the costs that have
been booked and leaves unanswered the question of reasonableness.
Mr. Dansie pays $175 per month to Paul Evans, who owns the
tank and the property on which it is located.

(Tr. 462) Mr. Evans is

Mr. Dansie's father-in-law (Tr. 480). The tank lease was negotiated
by

Mr.

Evans

and

the

directors

and

manager

of

Foothills

Water

Company.

(Tr. 483) The Commission finds no basis on this record by

which an

independent

rental

determination

rate can be reached.

There

of

a reasonable

storage

tank

is neither a cost-of-service

calculation to be done or a market standard to be employed.

However,

again the Commission is willing to permit the rental to be recovered
in rates based upon Mr. Dansie's testimony.
Mr. Dansie rents the Company office from the Dansie Trust
for $150 per month.

(Tr. 462) It does not appear that the rental fee
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is inappropriate, and the Commission will allow inclusion of the
amount in revenue requirement.
Mr. Dansie has rented a back hoe from Richard Dansie as well
as from the Dansie Trust.

He asserted that the rental rate paid was

less than market, by which the record shows he meant the rate he
would have had to pay an unidentified Riverton company.

(Tr. 463)

The Commission will not adjust the amount of this rental because of
testimony indicating the equipment was acquired at a below market
rate. The Commission finds the back hoe rental reasonable and permits
the amount to be recovered in rates for water service.
Directors of Foothills are Boyd, Rodney, and Adrian Dansie,
who are each paid $200 per year.

(Tr. 464 and 465) Again, this

amount does not appear to be unreasonable and will be allowed.
Mr. Antczak (Tr. 608 and 609) admonishes the Commission to
be careful not to wring all the incentives for ownership out of this
Company, and not to second guess the numerous decisions that daily
must be made to keep it running.

Indecisiveness, he says, may hurt

such a Company and its customers more.
the Commission will consider them.

These are fair points, and

Mr. Dansie has testified that

these affiliate costs are reasonable and we have only his testimony
on this point.

Our option is to discount all amounts for which there

is no independent

verification

of

reasonableness.

However,

the

Commission is willing to give Mr. Dansie the benefit of doubt in this
case and will allow affiliate costs to be included in rates with a
strong suggestion that the Company strive to eliminate the affiliate
or conflict of interest problems identified herein, unless sufficient
showing of benefit to ratepayers can be made.

The Commission further
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concludes

that

the Company

should

work

cooperatively

with

the

Division to propose a timely means of doing so.
III.

SPECIFIC ISSUES ON REHEARING
1.

Water Source to be incorporated in rates

In our April 9, 1992 Order we determined that the Homeowners' well was the most economical source of water for Foothills
Water Company. In the rehearing proceeding, the Homeowners confirmed
that they have redrilled their well to 466 feet (DUP RH JAS 2,11 and
HO RH 8), had the well flow tested for 24 hours at approximately 95
galIons/minute (HO-RH-8), performed the VOC test, and stand ready to
provide water to the customers of Foothills Water Company.

In

addition the Homeowners have stated that they will provide the pump
and power necessary for service and in addition will provide the
pressure sensitive equipment necessary to turn the pump off and on as
required by the water level in the lower tank and the equipment
necessary to chlorinate the water delivered to the system.
As discussed hereinabove, Foothills holds bare legal title
to the water right necessary for service from the Homeowners' well
and with the cooperation of Foothills and the Homeowners, a new point
of diversion for this water right could be obtained at the Homeowners' well (three points of diversion already exist).
The Commission reaffirms its Finding contained in our April
9th order that just and reasonable rates should be based on the cost
of the Homeowners' well water source,
2.

Dansie Trust use of Foothills System
The Commission has reviewed the record in this case and

the Orders of the District Court. We have discussed hereinabove that
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the obligation affirmed by the Court to provide, transport, or store
water for the Dansie Trust remains solely that of Foothills and not
of its customers.

We, therefore, reaffirm that the cost and expenses

of providing such service will not be included in determining the
rates for the customers of Foothills Water Company,
3.

Appropriate costs and allocation of these costs

The Commission received additional testimony from Witness
Strawn for the Division and Witness Wilkey for Foothills on the issue
of the proper allocation of costs between the Foothills' ratepayers
and the other user of the system, the Dansie Trust.
costs

is not an exact

appropriate

cost

versus

science

and

requires

cost-causation

Allocation of

judgment

relationships.

as to

the

In

the

traditional regulatory literature (Bonbright, NARUC Cost Allocation
Manual) costs are treated in a three-step process: functionalization,
classification, and allocation.

Functionalization is the assignment

of costs into the functional categories of production, transmission,
or distribution.
or peak usage.
groupings.

Classification is the assignment of costs by usage,
Allocation is the assignment of costs to customer

In this proceeding the Company and the Division utilized

a similar process of first classifying costs as utility, customer,
commodity, or plant related and then allocating costs to the utility
(customers of the Utility) or the Dansie Trust (for its use of the
system).

Both Witness Strawn and Witness Wilkey indicated that the

records of Foothills Water Company were inadequate to determine cost
versus cost-causation relationships.
much

personal

judgment

judgment to Mr. Dansie.

was

Both witnesses indicated that

involved.

Mr. Wilkey

deferred

this

DOCKET NO, 91-2010-01
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The Commission has general knowledge and understanding of
the Foothills' system and its operation, but has no way of independently determining a method of classification and allocation.
Mr. Strawn classified several cost categories related
to maintenance activities as 1/2 plant and 1/2 commodity and others
as 1/4 plant and 3/4 commodity and then allocated them to the utility
or Dansie Trust according to his utilization assessment (plant) or
volumetric usage (commodity). Mr. Wilkey classified these categories
as .9 plant and .1 commodity and then allocated plant costs .9 to the
utility and commodity costs on a volumetric basis like Mr. Strawn.
The Commission finds that the classification and allocation
provided by Mr. Strawn is the most reasonable and corresponds most
closely with its understanding of the system and therefore adopts it
for determining rates.

Appendix B to this order incorporates the

method and format of Mr. Strawn for classifying and allocating costs.
4.

Water Level Control Costs

As previously indicated, the Homeowners have stated that
they will provide the telemetry and chlorination equipment and
supplies. The Division testified that this will reduce the required
supplies, time, and transportation expense necessary to operate the
system. The Commission therefore finds that chemical expenses should
be eliminated and contract services and transportation should be
reduced as recommended by the Division.
5.

Appendix E Numbers (April 9, 1992 Order)

The Commission has reviewed the record and has not been able
to find sufficient basis for the connection fees, late payment fees,
and interest charges utilized in Appendix E of our April 9, 1992

OCKET NO. 91-2010-01
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Order. We therefore find that these items should be reduced to zero
in calculating the rates for Foothills Water Company.
6.

Other Issues
a.

In paragraph

1 of

its

Petition

for Review,

Foothills raised the issue of management prerogative in its choice of
water supply. The Commission has determined in this order that just
and reasonable rates ought to be based on the least expensive source
of water available to the utility.

If the utility wishes to use

another more expensive source, it may do so.

However rates will be

based on the least expensive source.
b.

In

paragraph

3

of

its

Petition

for

Review

Foothills indicated that the Commission exceeded its authority when
it ordered the utility to bill and collect variable costs from the
Dansie Trust.

The Commission has dealt with this issue in item 2

above.
c.

In

paragraph

5 of

its

Petition

for Review,

Foothills asserts that the Commission's Order is arbitrary and
capricious and beyond the Commissions' jurisdiction where it contains
statements about the "alter ego" relationship of Foothills Water
Company with Mr. J.R. Dansie. The Commission will hereby strike such
references from its April 9, 1992 Order.

The Commission meant only

to indicate that economic benefits to Foothills are benefits to Mr.
Dansie.
IV.

RATES ON REHEARING
Based on the results of this rehearing Order, the Commission

has calculated the rates provided in Appendix C. These rates will be
placed in effect for the next month following notification of the

DOCKET NO. 91-2010-01
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Commission by the Homeowners that all culinary water tests have been
approved and their well is ready for connection to the Foothills
system.
This rehearing Order also sets rates for the period from
June 15, 1992 (when rehearing interim rates went into effect) , until
such time as the Homeowners well is ready

for connection

to the

system.i These rates are provided in Appendix D.
For the period from June 15, 1992 until the November bills,
Foothills

is entitled

to recover

from ratepayers

the difference

between the June 15, 1992 rates, $37.50, and the Appendix D rates,
$45.97.

This totals $38.11 per customer and may be collected as a

surcharge on rates of $12.70 per month, for a three month period,
November 1992 to January 1993.
Based on the foregoing Discussion and Findings of Fact the
Commission hereby issues the following
ORDER
NOW, THEREFORE, IT IS HEREBY ORDERED, that:
1.

FOOTHILLS WATER COMPANY take action to eliminate

claims against Water Right No 59-1608 which it has previously pledged
or given to family members.
FOOTHILLS WATER COMPANY file tariffs with the
Commission implementing rates based on Appendix_D_of this Order until
the Homeowners well is ready for connection at which time the Company
shall file tariffs consistent with Appendix C.
3.

Any

person

aggrieved

by

this

Order

reconsideration within 30 days of its issuance.
reconsideration will terminate rights of appeal.

shall

request

A failure to seek

)CKET NO. 91-2010-01
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DATED

at

Salt

Lake

City,

Utah,

this

30th

day

November, 1992.

I si

James M. Byrne. Commissioner

I si

Stephen C. Hewlett. Commissioner

(SEAL)

Attest:

/si Julie Orchard
Commission Secretary

of
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- BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH In ti'..e barter of the
Investigation Into the
Reasonableness of the Rates
and Charges of FOOTHILL WATER
COMPANY,
Respondent
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SUPPLEMENTARY FINDINGSL
CONCLUSIONS AND
ORDER DENYING MOTION

Issued:
Appearances:
Foothill Water
Company

For

J. Rodney Dansie
Larry R. Keller

Hi-Country Estates
Homeowners Asaociation

Laurie L. Noda,
Assistant Attorney General

Division of Public
Utilities, Utah
Department of Commerce

By the Commission;
PROCEDURAL HISTORY
Respondent

herein

filed

its

petition

for

review

or

rehearing April 13, 1993. Pursuant to Commission Order, a supplementary

evidentiary

hearing

conducted May 7, 1993, to receive

evidence on water tesc.--. conducted since the issuance of the Commission's Order of March 31, 1993, and modifications of the well lease
agreement proposed by the homeowners. Respondent offered a motion to
vacate

proceedings,

which

the Administrative

Law Judge

denied.

Evidence was offered and received, and the Administrative Lav/ Judge
enters the following proposed fridings of Fact, Conclusions of Law,
and the Order based thereon.
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1.

In a series of hacteriologic tests on the water from the
Homeowners Well, conducted April 19, 20, and 21, 1993, by
the Salt Lake County Health Department, the water was found
to be satisfactory*

2.

The Homeowners Association has modified its proposed well
lease, and a copy of the modified lease was received in
evidence.

The modifications offer increased liability

protection to Foothills Water Company.
3.

The homeowners appear to have taken all steps they can,
physical and legal, necessary to make the well available
for service*

The only barriers to placing the well in

service are those under the control of Foothill Water
Company; it can avail itself of the well anytime it wishes
by entering into a reasonable lease agreement and cooperating with the homeowners in effecting a change in the point
of diversion for the water right.
4.

From the conduct and statements of Foothills Water Company's President, exhibited at the hearing, it is quite
obvious he has no intention of pursuing in good faith any
attempt to reach an accord with the homeowners on the use
of the well,
CONCLUSIONS OF LAW
The modified well lease appears reasonable and offers

adequate protection to the interests of both parties.

There is no

reason Foothills Water Company could not accept it, or at least take
it as the basis of good-faith negotiations.

ifo
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should be denied.

Among other things, it mischaracterizes

Administrative Law Judge's action in the original hearing.

the

He did

not exclude Evidence regarding proposed well leases; he simply did
not allow Respondent's president unlimited time to air his fancied
and frivolous objections to the homeowners' proposal.

ORDER
IT IS HEREBY

ORDERED

that Respondent's motion to stay the

evidentiary hearing is denied*
DATED at Salt Lake City, Utah, this 11th day of May, 1993,

/&/ A. Robert Thurman
Administrative Law Judge

Based upon the supplementary findings and conclusions and
the

order

of Administrative

Law Judge

Thurman

affirmed

by

the

Commission, we conclude that the Homeowners' Well is ready to provide
water to the ratepaying customers of Foothill Water Company, that a
reasonable lease for its use has been signed on April 9, 1993 and
presented to Foothill Water Company by the Homeowners and that there
is no basis for delaying any further, the implementation of the lower
rates associated with the Homeowners7 Well.
Accordingly, our March 31, 1993 Order in this matter is in
full force and effect and Foothill shall forthwith file a revised
tariff

incorporating

the lower Appendix C rates

for the period

beginning May 1, 1993.
Any party aggrieved by this Order has 20 days within which
to petition thp Commission for review and rehearing.

Such a petition

UTAH PUBLIC SERVICE COMM I cL : 801-530-6796

' Ma^i 1 ,93 15:11
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waiver of appeal rights.
Approved

and

adopted

this

11th

day

of May,

1993, as

supplementary Findings of Fact and Conclusions of Law and the Order
of the Public Service Commission of Utah.

/ B / Stephen F, Mecham
Chairman
(SEAL)
Zg/ James Mt .gyxne,
Commissioner

13/ Stephen C. Hewlett
Commissioner
Attest;

/g/ Julie Orchard
Commission Secretary

^
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BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH -

DOCKET NO. 94-2X95-01

fit the Matter of the Application
for a Certificate of Convenience
And Necessity of HI-COUNTRY ESTATES HOMEOWNERS ASSOCIATION and
[concomitant Decertification of

REPORT AND ORDER

FOOTHILLS WATER COMPANY
&

Certificate No, 27 37

Applicant

ISSUED: March 23, 1994
ffYNOPSIS
Applicant possessing adequate assets to serve the area
heretofore served by Foothills Water Company, and Foothills Water
Company no longer possessing adequate plant to serve said area, and
the fitness of Foothills Water Company being otherwise questionable,
w$ grant the application.

Appearances!
For

Larry W. Keller

Applicant

Laurie Noda, Assistant Assistant Attorney General

Division of Public Utilities, Utah Department of
Commerce

J, Rodney Dana!'?

Foothills Water Company

By the Commissions
PROCEDURAL HISTORY
This matter came on regularly for hearing the tenth day of
March, 1994, before A. Robert Thurman, Administrative Law Judge, at
: /

Dmmisslon Offices, 160 East 300 South, Salt I -> - City, Utah,
to irregularities in notice, further proceedings were conducted

March 17, 1/J04.

-

ience was offered and received, and the Adminis-

trative Law Judg.:, aaving been fully advised in the premises, now
enters the following Report, containing proposed Findings of Fact,
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-2FINDINGS OF FACT
1.

Hi-Country

Estates

Homeowners

Association

(hereafter

"Applicant") is a nonprofit corporation organized under the
laws of Utah and in good standing therewith.
2.

Foothills Water Company (hereafter "Foothills") is a water
corporation certificated by this Commission.

3.

Owing to the present status of certain litigation, Applicant holds

title

to roost of

the plant

(water rights,

storage and distribution lines) formerly owned by Foothills.

The only parts of the system not now owned by

Applicant are a storage tank (hereafter "the upper tank")
and laterals to serve two small contiguous areas, namely
Deagley Acres and South Oquirrh.
4.

It is feasible to servo the area without the upper tank and
the laterals.

Applicant stands ready, willing and able to

replace those assets if no accommodation can be reached
with the owners thereof.
5.

Applicant

stands ready to serve water users outside the

service area at its tariffed rates if such users wish to
join the association.
6.

Without the plant formerly owned by Foothills, it is not
feasible

for Foothills

to continue to serve the area.

Foothills does not have the financial resources to replace
its former assots.
7.

There are appeals pending from the quiet title order in
favor

of

Applicant;

however,

any

reversal

is

entirely

speculative, and since no stay has been entered, there is

DOCKET NO. 94-2195-01
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-3no legal impediment to the application.
CONCLUSIONS OF LAW
We

take

administrative

notice

of

the

long

history

of

Foothill's violations of our Orders and conflicts with many of its
customers,

as

well • as the

interest of its ownership.

intractable

and

ongoing

conflict

of

Given this long history/ and Foothill's

present inabi lity to muster the resources to serve, it is clearly in
the! public I nterest to decertify Foothills and transfer the responsibility for service to Applicant.
QRDER
NOW, THEREFORE, IT IS HEREBY ORDERED thati
>:>

Certificate of Convenience No* 2151 issued to L<I thill*
Water

Company,

be, and

it

is,

canceled

and

.vi'iulled,

effective the date of this Order; said Company may bill to*.
service rendered during March, 1994, to the effective date
of this Order,
>>

Foothills

Water

Company's

manager,

J.

Rodney

Dansie

immediately cease and desist from acting in any manner to
operate the system or to interfere with the operation of
the system by the certificate holder named hereafter•
>> . Certificate of Convenience and Necessity No. 2737 be, and
it is, issued to Hi-Country Estates Homeowners Association
as follows:
To operate as water corporation serving the following described service
areat Beginning at the Northeast coroner of the Southwest quarter of the
Southwest quarter of Section 33, Township 3 South, Range 2 West, Salt Lake
Base and Meridian (SLBM), and running
thence West to the Northwest corner of
the Southwest quarter of the Southwest

TRH D.P.U.

TEL: 301-530-6512

Jul

8,94 11 :39 No .004 P.08
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-4quarter of said Section 33; thence
South to the Northeast corner of Section 5, Township 4 South/ Range 2
West, SLBM; thence West to the Northwest corner of the Northeast quarter
of the Northeast quarter of said Section 5; thence South to the Southwest
corner of the Northeast quarter of the
Northeast quarter of said Section 5;
thence West to the Northwest corner of
the Southwest quarter of the Northwest
quarter of said Section 5; thence
South to the Southwest corner of said
Section 5; thence East to the Southeast corner of the Southwest quarter
of the Southwest quarter of said Section 5; thence North to the Northeast
corner of the Northwest quarter of the
Southwest quarter of said Section 5/.
thence East to the center of Section
5; thence South to the Southwest corner of the Northwest quarter of the
Southeast quarter of said Section 5;
thence East to the Southeast corner of
the Northeast quarter of the Southeast
quarter of said Section 5; thonce
South to the Southwest corner of Lot
103/ Hi-Country Estates Subdivision;
thence Southeasterly to the Southeast
c o m e r of said Lot 103j thence Northeasterly along the East property Lines
of Lots 103 and 102, Hi-Country Estates Subdivision to the West line of
the Southeast quarter of the Southwest
quarter of Section 4, Township 4
South/ Range 2 West, SLBM; thence
South to the Southwest corner of the
Southeast quarter of the Southwest
quarter of said Section 4; thence East
to the Southeast corner of the Southwest quarter of the Southeast quarter
of said Section 4; thence North to the
Northeast corner of the Southwest
quarter of the Southeast quarter of
said Section 4; thence West to the
Northwest corner of the Southwost
quarter of the Southeast quarter of
said Section 4; thence North to the
North quarter corner of said Section
4; thence East to the Southeast corner
of Lot 1A, Hi-Country Estates Subdivision; thence North to the South boundary of Hi-Country Road; thonce Easterly along the South boundary of Hi-

DOCKET NO. 94-2195-01
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-5Utah State Highway u-111; thence
Northwesterly along the South boundary
of said highway to the North line of
the Southeast quarter of the Southwest
quarter of • Section 33, Township 3
South, Range 2 West, SLBM; thence West
to the point of beginning.
>>

The decertification and certification ordered above are
subject to further order of the Commission and reversal in
the event that title to the assets necessary to operate
system is affected by subsequent action In the courts.

>::

To obviate questions relating to fire protection, HiCountry Estates Homeowners Association will file with the
Commission, commencing May 1, 1994, monthly reports of the
progress of efforts to bring the system into compliance
with requirements of the Salt Lake Fire Marshall,

>>

Rates are provisionally set to equal those allowed Foothills Water Company in the Commission's last rate Order;
the

Division

of' Public

Utilities

shall

undertake

an

immediate review of said rates to determine if they are
just

and reasonable

for Hi-Country

Estates

Homeowners

Association, and report to the Commission no later than
June 1, 1994.
<„\j

person aggrieved

Commission 1
Order.

Tail

wie*
- -

by this
within

,

Order may petition

tht?

i//i of the date of t/ufl

i,. lorfeit the right to appeal

to the Utah Supremo Court •
DATED at Salt Lake City, Utah, this 23rd day of March,
1994.
/s/ A. Robert Thurman
Administrative Law Judge

JVV^T
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Approvod and c o n f i n e d t h i * 23rd day of March, 1994, as the
Report and Order of the Public Service Commission of Utah.

lQj_j$tfX£^J

T

Mccham, Chalrm^Q

(SEAL)
ff(

jnmos M> Byrne, Commissioner

/s/ Stephen C> Hewlett, Commissioner
Attest:

l*/ Julie Orchards—
Commission Secretary
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DEPARTMENT OF COMMERCE
DIVISION OP PUBLIC UTILITIES
Michael O. LcivlU
C<mrtanet B, White
Frank Johnwn
DtvUttn Dtr«t«r

H«b*r M. WtHt BUIWIOQ
160 Ensf 300 Sooth/RO. Box 4WC7
U t t U k f City. UUH 84146-0*07
Pt>on«: {601} R30-M51

MEMORANDUM
July 7, 1994
TO:
FROM:

Utah Public Service Commission
Division of Public Utilities
Lee Zenger, Assistant Director
Compliance and Water Section^
Ralph N. Creer, ManagerY^),'
Dan W. Bagnes, Auditor
pwb

fY

tf

RE J Update of activities in the area served by the water company
operated by the Hi-Country Estates Phase I Homeowners Association
The Division of Public Utilities (Division) in response to
several complaints has reviewed the reported activities of J.
Rodney Dansie, certain Hi-Country water customers and certain
officers of the Hi-Country Water Co. and Hi-Country Phase I
Homeowners Association,
in Case No* 94-2195-01, the Homeowners
Association was granted authority by the Public Service Commission
to operate as a public utility in a service area that included all
of Hi-Country Estates Phase I plus certain specifically identified
additional areas consisting mainly of areas referred to as "Beagley
Acres11, "South Oquirrh" and the "Hymas connection". In the same
order the operating authority of Foothills Water Company was
canceled and J. Rodney Dansie was ordered to "cease and desist from
acting in any manner to operate the system or to interfere with the
operation of the system by the certificate holder" (Association).
In summary, the following occurred, mainly, on June 27, 1994:
1. iii an attempt to eliminate a large loss of water from the
Homeowners Association's water system, valves were turned and a
locked meter box was opened to determine if the water was being
lost through the line that ran to (and from) the Dansie well
and/or the line that ran from the main entrance of the subdivision
to the Dansie property that was never part of the regulated
utility. One valve was off Association property as was the meter
box. However, the seriousness of the situation demanded immediate
action since the water loss was sufficient to impair fire fighting,
and water leaking through the valves constituted a unauthorized
interconnection of two water systems the second of which appears to
be owned and controlled by J. Rodney Dansie and family. The
Association replaced a Dansie lock that was broken during the
Association's investigation.

©
2.
J. Rodney Dansie subsequently turned off service at two
separate valve boxes interrupting water service and fire protection
to two groups of customers who had lines built at their own expense
(the "Hymas connection" is served through one valve and the
"Beagley Acres11 and "South Oquirrh" connections at the other. Even
though the lines were paid for and built by the water users, Mr.
Dansie claims ownership to the lines, but, has yet to produce any
documents that could prove ownership.
This action, in direct
violation of the Public Service Commission order to not interfere
with the operation of the Association's system, endangered the
health and safety of customers of the water company.
The
Association or the customers themselves restored service almost
immediately but the threat of a repeat incident remains.
3.
Mr. Rod Dansie also turned the water pump on at the Glazier
well which is claimed to be owned by the Association and led the
homeowners to believe by his actions that he was pumping water into
the Association's water system from an unapproved source.
It
turned out that no water from that source was actually introduced
into the system but the threat that an unapproved and, perhaps,
harmful water source might be added to the Association's water
system was disturbing to the customers.
The Division of Public Utilities is very concerned about the
violation of the Public Service Commission order cited above. The
Division's main concern is that Mr. Dansie's actions endangered and
threatened the water users and the water system. The Division is
also aware that there are certain federal statutes regarding
tampering and threatening to tamper with a public water system
that appear to apply here and the Division of Drinking Water is
considering action in this regard. The DPU would support full
prosecution if tampering with a public water system has indeed
occurred.
The Association is considering some of these incidents as
possible instances of theft of services from the Association's
water system and has retained very capable legal counsel to address
the question from a monetary standpoint.
Of concern to the
Division is the unusually high water losses whether from theft or
from leakage, that could impair the Association's ability to
provide fire protection. It should be noted that the Association's
new 50,000 gallon storage tank was completed and placed in service
July 6, 1994* This tank will greatly increase the water system's
ability to provide fire protection; however*, high water losses and
incidents of tampering with the water system are still real
concerns in an especially dry summer.

w±
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A copy of the Public Servioe Commission'*Aorder is attached.
This order contains a legal description of the service area the
Association is required to serve as a public utility.
This
description includes in its meets and bounds the additional service
areas referred to also as the "Hymas connection", "Beagley Acres"
and "South Oquirrh".
The order also restricts J. Rodney Dansie
from operating or interfering with the operation of the
certificated water company
(Hi-Country Estates Homeowners
Association).

WL2i

Laurie L. Noda #4753
Assistant Attorney General
Division of Public Utilities
JAN GRAHAM #12 31
UTAH ATTORNEY GENERAL
4120 State Office Building
Salt Lake City, UT 84114
Telephone: 538-9500

- BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH In the Matter of the Investigation
of Foothills Water Company.

Pursuant to Rule R746-100-3

)
)
)

Petition for Order
to Show Cause
DOCKET NO.

of the Commission's Rules of

Practice and Procedure, the Division of Public Utilities (Division)
hereby submits a Petition for Order to Show Cause against Foothills
Water Company for operating as a public utility without authority.
In support of its Petition the Division alleges as follows:
1*

On June 27, 1994, J. Rodney Dansie, President of Foothills

Water Company, interrupted water service to areas designated as
"South

Oquirrh11

and

Beagley

Acres11.1

Although

there

is

some

question as to ownership of the water lines serving "South Oquirrh"

1

See also attached memorandum
Commission dated July 7, 1994.

of

the

Division

to

the

and "Beagley Acres", the point at which Mr. Dansie interrupted
service to these areas was within the boundaries of the Hi-Country
Estates Phase I Subdivision.

Mr. Dansie also interrupted service

to a Hi-Country Phase I subdivision resident who owns lot No. 64
within the area specifically awarded to the Association.
2.

Mr. Dansie diverted water from the Hi-Country Estates

Homeowners' Association's

(Association) water system through a

valve near the main entrance to the subdivision by opening a valve
and then filled the valve box with sand to prevent reversal of the
diversion.

Based upon the Association's calculation of the amount

of water diverted, the ability of the Association to provide water
for fire fighting could have been signficantly impaired.
3.

Mr. Dansie, without authorization, operated a pump and

drew water through well casings owned by the Association.

The

Association has approved water rights at this point of diversion.
It is not clear whether Mr, Dansie also has approved water rights
at this point of diversion.
4.

Mr, Dansie allowed over one million gallons of water, as

estimated by the Association, to leak into the Dansie water system
through the line that formerly delivered water from the Dansie well
to the Association's water tank.
It is the Division's position that the actions of Foothills
Water Company are in violation of the Commission's Order of March
23, 1994 in Docket 94-2195-01 wherein the Commission decertified
Foothills as a regulated public utility.

In its decision the

Commission specificaly ordered that J. Rodney Dansie immediately
2

cease and desit from acting in any manner to operate the system or
to interfere with the operaton of the system. It should be added
that the Division is not aware that Mr. Dansie has appealed the
authority of the Commission to order Foothills to refrain from
operating or interfering with operation of a certificated water
company.
the

It is the Division's opinion that Mr, Dansie has defied

Commission's

order

to

refrain

from

interfering

with

the

operation of the water system and therefore is subject to fines and
sanctions pursuant to sections 54-7-27 and 54-7-28

Utah Code Ann,

Under section 54-7-27 every corporation other than a public
utility which violates any provision of the public utility code or
which fails to obey, observe, or comply with any order decision,
rule, direction, demand or requirment, or any part or provision
thereof, of the commission is subject to a penalty of not less than
$500.00 nor more than $2,000.00 for each and every offense.

Under

section 54-7-28, every person who either individually, or acting as
an officer, agent or employee of a corporation other than a public
utility, violates any provision of the public utility code or fails
to observe, obey, or comply with any requirement, or any provision
thereof, of the commission in a case in which a penalty has not
been provided for the person, is guilty of a class A misdemeanor.
Pursuant to these two provisions, the Division believes that
the

Commission

can

fine

Foothills

Commission's March 23, 1994 Order.

for

failing

to

obey

the

It is also the Division's

position that Mr. Dansie may also be found guilty of a class A
misdemeanor for his participation in diverting the water from the
3

Association.
Based

upon

the

following,

the

Division

requests

that

the

Commission issue an Order to Show Cause against J. Rodney Dansie
and Foothills Water Company for operating as a public utility in
violation of the Commission's Order of March 23, 1994.
Dated this^&Mday of July, 1994.

Laurie L. Noda
Assistant Attorney General
Division of Public Utilities

4

CERTIFICATE OF SERVICE
I certify that a true and correct copy of the foregoing
Petition for Order to Show Cause was mailed first class postage
prepaid this ^Qr^day
of July, 1994 to the following:
J. Rodney
Foothills
7198 West
Herriman,

Dansie
Water Company
13080 South
UT 84065

Richard Dansie
7070 West 13090 South
Herriman, UT 84065
Boyd Dansie
7041 West 13090 South
Herriman, UT 84 065
Larry Keller
Keller & Lundgren
257 Tower, Suite 340
257 E. 200 South, Mailbox 10
SLC, UT 84111

\j/QcC\^t£

¥)0d^~
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STATE 'QF UTAH D.P.U.

Oct* 27 VgTToTsTTo ?&'&'$'*> .021

TEL: 801-530-"6512

BEFORE' THE PUBLIC SERVICE COMMISSION OP UTAH

Jn the Matter of the Tnvcstigat ion of FOOTHILLS WATER
COMPANY and J. RODNEY DANSIE,
Respondents

)
)
)
)

D.OCJKJ32LIKI-

94-2010-03

REPORT MEUORDER

ISSUED:

October 2 1 .

1994

SYNOPSES
RCL X ondent FOOTHILLS WATER COMPANY, through the actions
of its President , J. RODNEY DANSIE, having violated an Order of the
Commission, th- Commission fined it in the amount of $2,000; since
the applicai/1'' statute does not empower the Commission to fine
corporate oli-icers, but only for pursuing misdemeanor proceedings
through the criminal courts, the Commission dismissed the action as
to the individual respondent, J. RODNEY DANSTE.

Appearances:
Laurie Noda, Assistant
Attorney General
Larry Keller

For

Division of Public Utilities,
Utah Department of Commerce,
Complainant

"

Hi-Country Estates Homeowners
Association,
Complainant

By the Commission:
£ROChxzLRAL_.HISTQRX
Pursuant to notice duly served, this matter came on
regularly for hearing the fifteenth day of September, 1994, before
A. Robert Thurman, Administrative Law Judge for the Commission, at
the Commission Offices, 160 East 300 South, Salt Lake City, Utah.
Evidence was offered and received, and thereafter the parties were
affordd time in which to submit written memoranda.
avail*.-1 himself or itself of the opportunity.

No party

The Administrative

Law Judge, having been fully advised in the premises, 'now enter"*
the

following

Report,

containing

proposed

Findings

Conclusions of Law, and the Order based thereon.

of

Fact

DOCKET NO

94-3010-02
-2-

FINDINGS OF FACT
1.

FOOTHILLS

WATER

COMPANY

(hereafter

"Foothills"),

a

respondent herein, is a corporation formerly certificated
by this Commission to render culinary water service. J.
RODNEY DANSIE (hereafter "Dansie"), likewise a respondent
herein, is Foothills' president.

The DIVISION OF PUBLIC

UTILITIES, UTAH DEPARTMENT OF COMMERCE (hereafter

f(

the

Division"), a complainant herein, is an agency of Utah
State

Government.

ASSOCIATION

HI-COUNTRY

(hereafter

ESTATES

"the Homeowners"),

HOMEOWNERS
the other

complainant herein, is a corporation now certificated by
this Commission to render culinary water service in the
area formerly served by Foothills.
2.

In Docket No. 94-2010-01, this Commission decertified
Foothills and Ordered it and its president, Dansie, not
to interfere with the operation of the system operated by
the new certificate holder, the Homeowners.

3.

On June 27, 1994, in the evening, Dansie, accompanied by
his two brothers, turned off three valves within the
Homeowners1 system, and packed sand into two of the valve
vaults.

This

resulted

in

cutting

off

service to

customers explicitly included in the Homeowners' service
area in the Commission^ order, thus imperiling those
customers' health and safety.

Metfibers of the Homeowners

restored service later the same evening, but incurred
expenses in so doing and in later restoring the meter
vaults which had been packed with sand.

DOCKET NO.__94-2010-02

4.

Dansie did not deny the above actions, but offered to
prove that they were provoked or that they were justified
by a claim of ownership to the distribution lines served
by the valves in question. Any question of ownership is
clearly outside our jurisdiction, and we make no finding
in regard

thereto.

As discussed more fu3ly below, we

deem any provocation irrelevant to our disposition of
this matter, and we make no findings in regard thereto•
CONCLUSIONS OF LAW
Dansie*s actions were a clear-cut violation of our
explicit Order in Docket No. 94-2010-01 not to interfere with the
Homeowners' system.

We can only condemn in the strongest terms the

actions to imperil the health and safety of customers explicitly
within the service area certificated by the Commission.1
Dansie's actions are not excused or mitigated by the
alleged ownership or provocation.

In either case, his remedy was

legal proceedings, not the irrational and dangerous actions he
took.
Under the provisions of § 54-7-25, UCA 1953, as amended,
this Commission is empowered to impose upon utilities fines of up
to $2,000 for each violation of its orders. Under the provisions

dansie complained at the hearing that the Commission was imposing a double
standard, since it was not compelling the Homeowners to serve customers outside the
service area who had received water service routed through the system by virtue of a
contract the validity of which was condemned by this Commission and struck'down by
the courts. The Commission is employing no such double standard. The Order stated
explicitly that those customers could be served if they agreed to become members of
the Homeowners1 Association and pay the same rates as others on the system. This
Dansie and the others have refused to do.

POCKET HO. 94,:2Q1CLLQ2
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Qf § 54*7-27, that power is extended to corporations other than
Utilities.

Thus, whether Foothills1 present status is that of a

public utility or not, through the actions of its president, it is
in violation of a Commission Order, and it is liable for the
sanctions imposed below.
The code, however, makes a definite distinction between
the Commissions power to impose sanctions on corporations and
natural persons.

Under § 54-7-26, officers and agents of an

offending utility are declared guilty of a class A misdemeanor, and
under § 54-7-28, the same declaration is made regarding offending
individuals not affiliated with a public utility.
Despite our clear finding that Dansie violated our Order,
eince the statutes make such a plain distinction between the
penalties assessable against utilities, their officers and agents,
and other natural persons, we can only conclude that the Commission
has no power to impose sanctions directly against Dansie.
must abide the result of misdemeanor proceedings.

That

As to Dansie,

this matter should be dismissed.
ORDER
NOW, THEREFORE, IT IS HEREBY ORDERED that:
•

FOOTHILLS WATER COMPANY be, and it is, fined in the #
amount

of

TWO

THOUSAND

($2,000.00) DOLLARS payable

immediately,
•

In regard to J. RODNEY DANSIK, this ••

r be, *nd it is,

dismissed.
•

Any person aggrieved by this Cn

may peti • u the

Commission for review within 20 days of the date of this

DOCKET. NO. 94-2010-02

Order.

F a i l u r e so to do w i l l f o r f e i t the r i g h t t o appeal

t o the Utah Supreme C o u r t .
DATED a t S a l t l a k e City, Utah, t h i s 21st day of October,
1994.

/ s / A. Robert Thurind
A d m i n i s t r a t i v e Law Judge
Approved and Confirmed t h i s 2 l s t day of October, 1994, a s
t h e Report and Order of t n e P u b l i c S e r v i c e Commission of Utah,

/ s / .Stephen F. J4e^hdiiu_Chaiinwxi
(SEAL)

/ s / James M, Byrne, Commissioner
1$I Stephen c . Hewlett, Commispignex

Attest:
Z s / J u l i e Orchard
..
Commission S e c r e t a r y

